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Uvod

Predkladana sprava je sacast’ou projektu: Blowing the Whistle Harder: Enhancing Whistleblower
Protection in European Union, ktory sa zameriava na porovnavanie ochranného mechanizmu
whistlerblowerov v 8 krajindch a v tejto oblasti identifikuje best practices. Tento projekt zahfna
analyticka expertizu a praktické skusenosti pri identifikovani best practice.

Struktira spravy je rozdelend na dve samostatné casti. Prva &ast prinasa legislativnu analyzu
ustanoveni, ktoré svojim obsahom suvisia s problematikou whistleblowingu, nakolko pravny
poriadok Slovenskej republiky explicitne tento pojem nepozna, hoci s viacerymi podpornymi
a suvisiacimi pojmami pracuje. V tejto Casti sa preto nachadza analyza prislusnych ustanoveni
Zakona o st'aznostiach, Zakonnfka price, Zakona o §titnej sluzbe', Zakona o vykone pric vo
verejnom zaujme, Trestného zakona a inych, ktoré suvisia s problematikou whistleblowingu na
Slovensku.

Okrem analyzy pravnych predpisov bol vyskum zamerany aj na ziskavanie informacii o stave
whistleblowingu na Slovensku dalsimi vyskumnymi metédami. Pre ziskanie informacii o
uplatnovani zakonnych wustanoveni v praxi, resp. pristupu pri rieseni otazky ochrany
whistleblowera, boli dolezité najmid dotazniky, osobné stretnutia a workshop s vybranymi
stakeholdermi. Ziskavanie udajov o Institutional policies sme u verejnej spravy rozsirili na 27
organizacii, ktoré sme oslovili vo forme dotaznika. Islo predovsetkym o vsetky ministerstva
a ostatné ustredne organy Statnej spravy adalej generalnu prokuratiru a organy uzemnej
samospravy.  Zahrnuté boli aj odporicane  ministerstva v zmysle Terms  of
References/Odporicani.

Udaje o sikromnjch spolo¢nostiach boli ziskavané prostrednictvom emailov, telefonickych
rozhovorov a osobnych stretnuti. Okrem zodpovedania polozenych otazok sme sa pri
sukromnych spoloc¢nostiach zaujimali aj oich Etické kédexy, vyrocné spravy a internetové
stranky. Niektoré skimané sukromné spoloc¢nosti maji vypracované whistleblowingové schémy,
predovietkym z dovodu ziskania sthlasov na spracovanie osobnych tdajov od Uradu na ochranu
osobnych udajov.

Pocas vyskumu bol uskutocneny aj medidlny monitoring za rok 2008 a prehliadnuté archivy
slovenskych univerzitnych kniznic®. Daldim zdrojom informacii boli prieskumy verejnej mienky
zamerané na problematiku korupcie v Slovenskej republike.

Druha cast’® spravy sa detailnejSie venuje vybranym aspektom spojenym s ochranou
whistleblowerov a ich aplikaciu v praxi. Celkovo sa hodnoti 13 oblasti: pokrytie zamestnancov,
podstata (definicia previnenia), interné oznamovacie kanaly, externé oznamovacie kanaly, d’alsie
oznamovacie kanaly, dovernost’, napravné opatrenia, obmedzenia, ¢asova skala, ochrana pred

Specidlny zékon nahradzajtici Zakonnik prace pre zamestnancov v §tatnej sprave.

Suborny online katalég kniznice UK Bratislava, Siborny online katalég kniznice BVSP Bratislava, Siborny online katalég Univerzitnej
kniznice, Suborny online katalég kniznice Trnavskej univerzity, Suborny online katalég kniznice Ekonomickej univerzity, Siborny
online katalég kniznice Slovenskej ndrodnej kniznice v Martine, Suborny online katalég kniznice Univerzity P. J. Safarika a Suborny
online katalég kniznice Univerzity Mateja Bella.
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represaliami/odplatou, privo odmietnut’, praivna zodpovednost’, G¢ast’ oznamovatel'a, nezavislé

hodnotenie a ocenenie.

CAST A. PREHPAD PRAVIDIEL PRE OCHRANU CHRANENEHO
OZNAMOVANIA A OCHRANA V PRAXI

1. Zakonné ustanovenia o chranenom oznamovani: Aké su existujuce zakonné predpisy
pokryvajuce chranené informovanie vo verejnom a suikromnom sektore?

Slovenska republika nema v sucasnosti upravu, ktora by v jednom pravnom predpise riesila
problematiku whistleblowingu. Tento pojem a ani iny vyraz, ktory by obsahovo zodpovedal
pojmu whistleblowing nie je priamo pouzity v ziadnom pravnom predpise plathom a ucinnom
v Slovenskej republike. Pravne predpisy vSak obsahuji ustanovenia umoznujice ochranu
oznamovatel'a. Taktiez pokial' ide o obsahovu stranku pojmu ajeho vnimanie verejnost'ou je
tento pojem velmi malo pouzivany avo verejnom scktore takmer neuplatiovany. Podla
monitoringu tlace vroku 2008 boli zaznamenané iba 3 clanky v slovenskych médiach
k problematike whistleblowingu.” O uréitom prenikani a udomacfiovani sa niektorych prvkov
whistleblowingu mézeme hovorit” predovsetkym v stvislosti so sukromnym sektorom.

Pravny poriadok Slovenskej republiky vSak obsahuje niektoré ustanovenia v réznych pravnych
predpisoch, ktoré svojou povahou bud’ zabezpecuju ochranu oznamovatel'ovi alebo mu ukladaja
urcité povinnosti.

V nasledujicej casti sa budeme najskor blizsie venovat’ Statnym zamestnancom, zamestnancom

vo verejnej sluzbe a nasledne sukromnému sektoru.

1.1. Verejny sektor

Zikon ¢. 312/2001 Z. z. o statnej sluzbe (dalej ,,zakon o §tatnej sluzbe®) v zneni neskorsich
predpisov reguluje prava a povinnosti zamestnancov v $tatnej sprzive.4 Tito zamestnanci nie su
predmetom Zakonnika prace.

Vzmysle § 52 ods. 1 pism. g) zakona o $tatnej sluzbe ma statny zamestnanec pravo podavat’
staznosti vo veciach vykondvania §titnej sluzby sluzobnému tradu’. Popri tomto prave existuje aj
povinnost’ §taitneho zamestnanca v zmysle § 53 ods. 1 pism. v) zakona o $tatnej sluzbe oznamit’
predstavenému, pripadne organu cinnému v trestnom konani stratu, poskodenie majetku vo
vlastnictve alebo v sprave sluzobného uradu. Pravna aprava udeluje pravo podat’ staznost’.

3 Agentira NEWTON MEDIA, kla¢ové slova a frazy:

whistleblowing; whistle-blowing; chranené oznamovanie; sankcionovanie whistleblowerov (oznamovatel'ov); oznamovanie nekalych
praktik na pracovisku/urade; sudne spory tykajtce sa perzekvovania whistleblowerov.

Ide napriklad o zamestnancov ministerstiev alebo zamestnancov ustrednych orginov S$ttnej spravy a orgainov miestnej samospravy
a inych $tatnych organov definovanych partikularnymi/osobitymi zakonmi

o

vo vnutri organizacie

12



Zakon o §tatnej sluzbe sa tak taktiez odvolava na Zakonnik prace, ktory Staitnym zamestnancom
p > Ly y
garantuje priblizne rovnaku ochranu ako v pripade zamestnancov sukromného sektora.

Podobnym sposobom je regulovana aj skupina zamestnancov vo verejnej sluzbe. Zakon ¢.
552/2003 Z. z. o vykone price vo verejnom zaujme v zneni neskorsich predpisov (dalej ,,zakon
o vykone prac vo verejnom zaujme*) v § 13 uvadza, ak fyzickd osoba alebo pravnicka osoba
upozorni zamestnavatel'a na porusenie povinnosti alebo obmedzenia zamestnancom podla tohto
zakona, zamestnavatel’ je povinny zistit’, ¢i zamestnanec porusil povinnosti alebo obmedzenia, a
do 30 dni od prijatia upozornenia oboznamit’ tito pravnickd osobu alebo fyzicku osobu s
vysledkom, ako aj s prijatym opatrenim.

Z pohl'adu uplatiovania urcitych whistleblowingovych schém je zaujimavy aj § 12 predmetného
zakona, ked’ze tento splnomocnuje zamestnavatela vydat® pracovny poriadok a takymto
sposobom aj podrobnejsie upravit’ podavanie podnetov v zmysle § 13. Existuje tu teda priestor
na urcity posun smerom k presnejsej a detailnejsej aprave.

Zikon 152/1998 Z. z. o st’aznostiach (d'alej ,,zakon o st’aZnostiach®) je mozné povazovat’ za
v$eobecnd upravu podavania st’aznosti a teda priamo suvisiacu s problematikou whistleblowingu.
Zakon o staznostiach umoznuje obratit’ sa na Statny organ s podnetom a sucasne uklada
statnemu organu takyto podnet vybavit’. St’aznosti podavaju tak fyzické osoby ako aj pravnické
osoby, to znamena, ze okruh potencidlnych st’azovatelov nie je nijako obmedzeny. Organmi
verejnej spravy, ktoré eviduji, vybavuji a kontroluju vybavovanie st’aznosti v zmysle tohto
zakona su: $tatne organy a nimi zriadené organizacie, obce a nimi zriadené organizacie, pravnické
osoby a fyzické osoby, ktorym zakon zveril rozhodovanie o pravach a povinnostiach fyzickych
osob alebo pravnickych osob.

Ochranou st’azovatel'a sa zaoberaju § 6, 7 a 8 zakona o st’aznostiach.

Podanie st’aznosti sa nesmie stat’” podnetom ani dovodom na vyvodzovanie désledkov, ktoré by
st’azovatelovi sposobili akikol'vek ujmu.

Na vybavenie st'aznosti je prislusny veduci organu verejnej spravy alebo nim povereny
zamestnanec. Ak st’aznost’ smeruje proti veducemu tohto organu, vybavuje ju najblizsi
nadriadeny organ. Ak taky organ nie je, na vybavenie st'aznosti v oblasti $tatnej spravy je
prislusny ustredny organ statnej spravy na kontrolu vybavovania st’aznosti.

Ustrednym organom pre vybavovanie st’aznosti je v zmysle § 24 ods. 1 zdkona ¢ 575/2001
o organizacii ¢innosti vlady a organizacii dstrednej $tatnej spravy je Urad vlady SR.

Interpretacnu neistotu v kontexte whistleblowingu v praxi prinasa Gvodne ustanovenie zakona
o st’aznostiach, podla ktorého za st’aznost’ podla tohto zakona sa nepovazuje podanie, ktorého
vybavovanie je upravené osobitnym predpisom. Ak osobitny predpis existuje vinom zakone,
st’aznost’ musi byt’ evidovana na zaklade tohto osobitého predpisu a nie na zaklade zakona o
staznostiach. PodPa nézoru pracovnikov Uradu vlady SR® sa tak daju vylacit' aj podania

6 Rozhovor s Milanom Jezom, Urad vlady SR, Sekcia kontroly boja proti korupcii, 14. aprila 2009
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smerujuce k trestnym ¢inom. Nie je vSak uplne jasné ako by sa v rozlicnych pripadoch
postupovalo a kde je deliaca ¢iara, najma ak institat whistleblowingu v legislative upraveny nie je.
Zakon o st’aznostiach by sa mal tykat’ aj podnetov, ktoré spadaji pod definiciu whistleblowingu.

1.2. Sakromny sektor
Sukromny sektor sa riadi predovsetkym Zakonnikom prace.

V zmysle § 13 ods. 3 Zakonnika prace musi byt’ vykon prav a povinnosti vyplyvajucich z
pracovnopravnych vzt'ahov v sulade s dobrymi mravmi. Nikto nesmie tieto prava a povinnosti
zneuzivat’ na skodu druhého acastnika pracovnopravneho vzt'ahu alebo spoluzamestnancov.

Nikto nesmie byt na pracovisku v suvislosti s vykonom pracovnopravnych vztahov
prenasledovany ani inak postihovany za to, Ze poda na iné¢ho zamestnanca alebo zamestnavatel'a
st’aznost’, zalobu alebo navrh na zacatie trestného stihania.

Toto ustanovenie mozno chapat’ ako urcity princip, ktory plati pre celd oblast’ pracovnopravnych
vzt'ahov, teda aj pre uplatiiovanie systému whistleblowing.

Problematické a do urcitej miery aj konfliktné je ustanovenie § 81 pism. f) Zakonnika prace,
podl'a ktorého je zamestnanec povinny ,,zachovavat’ ml¢anlivost’ o skutoc¢nostiach, o ktorych sa
dozvedel pri vykone zamestnania a ktoré v zaujme zamestnavatela nemozno oznamovat’ inym
osobam.“ Zakonna definicia ,,skutoc¢nosti, ktora v zaujme zamestnavatel'a nemozno oznamovat’

inym osobam® samozrejme neexistuje.

Z pohladu problematiky whistleblowingu je tiez podstatny § 340 Trestného zakona, v zmysle
ktoré¢ho kto sa hodnovernym spoésobom dozvie, ze iny spachal napriklad niektory z trestnych
¢inov korupcie, a taky zlocin alebo trestny ¢in neoznami bez odkladu organu ¢innému v trestnom
konani alebo Policajnému zboru, potresta sa odnatim slobody az na tri roky.

Toto ustanovenie mozno brat’ ako ustanovenie vseobecnej povinnosti whistleblowingu pri tych
trestnych c¢inoch, ktoré dosiahli urcity stupen spolocenskej nebezpecnosti tak, ako su
$pecifikované v predmetnom ustanoven{ pod sankciou odnatia slobody az na tri roky. Predmetné
ustanovenie je vsak dvojsecné, nakolko moéze posobit’ aj ako hrozba proti oznamovatelovi, ak

neurobil toto oznamenie voci organom ¢innym v trestnom konani ale iba v ramci organizacie.

Obmedzenia poskytovat’ informacie vyplyvaju z viacerjch pravnych predpisov’ o ochrane
tajomstva, ochrane osobnych udajov. Urcité obmedzenia vyplyvaju zamestnancovi aj zo
Zakonnika prace ako je uvedené vyssie.

Napriklad zakon ¢. 215/2004 Z. z. o ochrane utajovanych skutoénosti a 0 zmene a doplneni niektorych zikonov, § 91 az 93a zikona &.
483/2001 Z. z. o bankich a o zmene a doplneni nicktorych zakonov v zneni neskorsich predpisov, § 40 zékona Narodnej rady
Slovenskej republiky ¢. 566/1992 Zb. o Narodnej banke Slovenska v zneni neskorsich predpisov, § 122 Trestného zikona, § 23 zikona
Slovenskej narodnej rady ¢. 511/1992 Zb. o sprave dani a poplatkov a 0 zmenich v ststave tzemnych finanénych organov v zneni
neskorsich predpisov.
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1.3. Pripady whistleblowingu

V nasledujicej casti je prezentovanych niekol’ko pripadov suvisiacich s problematikou
whistleblowingu.

Neexistuje verejne dostupna Statistika, z ktorej by sa dali vycitat’ sidne spory zamestnancov kvoli
postihom za podanie st’aznosti. O niektorych konkrétnych pripadoch sme sa mohli dozvediet’
z ¢innosti Protikorupénej pravnej poradne - Alacu na Slovensku®, dlalej indicie o takjchto
pripadoch prinasaju média a zdrojom informacif pre nas boli aj osobné rozhovory s pracovnikmi
Slovenského narodného strediska pre 'udské prava, ktoré sa venuji pravam zamestnancov.

Médiami sledovany pripad bol pripad zamestnanca Ministerstva zivotného prostredia SR, ktory
kritizoval vyrub stromov v chranenom nirodnom parku Vysoké Tatry. Udajne éelil viacerym
vyhrazkam, ndsledne sam toto zamestnanie opustil.”

Dalsi priklad pripad zamestnankyne, ktord bola v pracovnom pomere u byvalého zamestnavatela
od roku 1983 do r. 2005. U toho istého zamestnavatela pracoval do r. 2003 aj manzel
stazovatelky. Manzel st’azovatelky pocas trvania svojho pracovného pomeru casto krat
naznacoval a kritizoval nedostatky v hospodareni zamestnavatel'a na danom dseku, ¢im si ziskal u
veduicich zamestnancov nepriaznivé postavenie. Po niekol'ko mesiacov trvajucich konfliktoch
pracovného a osobného charakteru medzi manzelom st'azovatelky a jeho nadriadenym
zamestnancom zamestnavatel' skoncil pracovny pomer s manzelom st’azovatelky okamzitym
skoncenim, pricom proti tomuto skonceniu pracovného pomeru podal manzel st’azovatelky
zalobu na sud vo veci neplatnosti skoncenia pracovného pomeru. Nasledovala diskriminacia
manzelky a skoncenie jej pracovného pomeru."

Medialne diskutovanym je aj sudny spor medzi Mondi Business Paper SCP a. s. Ruzomberok a
byvalymi zamestnancami, ktory skoncil rozsudkom o neplatnosti skoncenia pracovného pomeru
piatich zamestnancov, ktory boli ¢lenmi peticného vyboru. Pracovnici mali spolo¢nosti Mondi
BP SCP ublizit tym, ze zverejnili nepravdivé udaje o vyske svojich zarobkov, c¢o sa
nepreukizalo."

Statne lesy Slovenskej republiky je $tatom vlastneny podnik, ktorého hlavnou ¢innost'ou je predaj
dreva. Manazment spolocnosti je pod silnym vplyvom politickych stran. Polovica zamestnancov
vedenia podpisalo list, ktory varoval, ze rozhodovanie manazmentu spoloc¢nosti je pod silnym
vplyvom klientelizmu a lobistickych skupin. * Hoci manazment podniku bol neskér odvolany a
riaditel' odstupil, odbor pre komunikaciu s verejnostou (z ktorého tato iniciativa vysla) bol
novym manazmentom zruseny a niektori zamestnanci nemohli d’alej komunikovat’ s médiami.

8 http://www.transparency.sk/poradna/, [navitivené 20.05.2009] /v stcasnosti http://www.poradnatis.sk
Databaza pripadov Alacu v Slovenskej republike

Vyjadrenie Slovenského narodne stredisko pre I'udské prava k Whistleblowingu na Slovensku, 30.4.2009

1 Zamestnanci Mondi SCP vyhrali sud so zamestnavatel'om, SITA, 24.6.2005

12 Sme, 28.6.2009.

15



Navyse, tito zamestnanci boli premiestneni na iné pracovisko, do Lesnickeho a drevarskeho

muzea vo Zvolene.

2. Politika na ochranu chraneného oznamovania a prax: Do akej miery vlada a sukromny
sektor presadzuju implementaciu/presadzovanie tychto ochran?

Ako sme uz uviedli koncept seriéznej ochrany zamestnanca pri ohlasovani nekalych praktik nie je
na Slovensku priliS udomacneny. Pomerne velké rozdiely si v chapani aimplementovani
whistleblowingu vo verejnom sektore a sukromnom sektore.

V tejto Casti sa pozrieme na uplatiiovanie zakona o st’aznostiach a nasledne na prax ministerstiev
a sukromnych spolocnosti, ktoré boli objektom vyskumu.

2.1. Verejny sektor

Zakon o st’aznostiach sa vzt'ahuje na relativne Siroku skupinu organov statnej spravy. Na druhej
strane oznamenia v sulade so zakonom o st’aznostiach su akceptované len ak spliaju isté kritéria.
Tento fakt smeruje ku dvojznacnosti nariadenia a je pravdepodobne nezrozumitel'ny pre statnych

zamestnancov a verejnu spravu.

Specifické postavenie ma Urad vlady SR ako tstredny orgin pre vybavovanie staznosti. V roku
2008 z celkového poctu 298 podani oznacenych ako st’aznosti 220 spinialo podmienky pre ich
vybavenie podla zakona o st'aznostiach. Namietky uvedené v dorucenych st’aznostiach
poukazovali na nespravnu ¢innost’, necinnost’ a porusovanie pravaych predpisov napr. v oblasti:
spravodlivosti, samospravy obci, miest a vyssich tzemnych celkov, socialneho zabezpecenia
a socialnej pomoci, geodézie, kartografie, katastra, dani, zdravotnictva, pédohospodarstvo a
zivotného prostredia.”’

V zmysle zakona o st’aznostiach ministerstva umoznuju anonymné oznamovanie nekalych
praktik.

Vyskum dalej ukazal, Zze ministerstva osobitne otazku zodpovednosti za falosné oznamenia

neriesia a nevyvodzujd takito osobitnd zodpovednost’."

.,

Statna sprava sa striktne pridfza zakonnych povinnosti ajednotlivé organizacie neprinasaju
inovativne pristupy k ochrane oznamovatelov. Na jednej strane su garantované prava na

13 Informécia o vybavovani peticii a staznosti za rok 2008 Uradom vlady SR a organmi §tatnej spravy,

http://www.rokovania.sk/appl/material.nsf/0/8C808800B6IASDDIDC12575B4004A54F0?OpenDocument [navstivené 15.05.2009]
14 Odpovede na dotaznik zaslany 27 orgdnom verejnej moci, april/maj 2009
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podavanie podnetov na nekalé praktiky ako bolo uvedené v predchadzajucej kapitole, no na
druhej strane moznost’ seriézneho nestranného presetrenia podnetu absentuje. Dokonca aj
jednoduchy komunikaény kanal v podobe postovej schranky na podnety sa nachadza iba v dvoch
institdciach z 27 skimanych: na  Ministerstve financii SR a Protimonopolnom trade SR.
Ministerstvo financif SR nema osobitny personal na vybavovanie podnetov, ktoré su vybavované
vecne prislusnymi zamestnancami a organiza¢nymi Gtvarmi Ministerstva financif SR.

Vseobecne tiez mozno konstatovat’, Ze na ministerstvach neexistuje forma osobitného ocenenia
za nahlasenie nekalych praktik. Vyplacanie takejto odmeny by z pravneho hladiska bolo aj
problematické, ak by nebola sicasne zmenena prislusna pravna dprava. Ministerstva pripady
chraneného oznamovania nekalych praktk nezverejnuji a ani nevyhodnocuji nekalé praktiky
prostrednictvom externého mechanizmu — auditorov, poradcov. Taktiez nemozno na
ministerstvach identifikovat’ presne stanovené postupy pri chranenom oznamovani nekalych
praktik, nakolko nie su nikde popisané a teda ani nepribiehaju $kolenia statnych zamestnancov na
tuto problematiku.

2.2. Sukromny sektor

Pomerne lepSia situacia je u skumanych sukromnych spolo¢nosti. Pojem whistleblowing je
v tychto spoloc¢nostiach znamejsi a v roznej podobe a z roznych dévodov aj implementovany.
Ako vyplynulo z dotaznfkov a osobnych rozhovorov existuje vsak rozdiel medzi deklarovanym
stavom a skutoénym vyuzivanim vytvorenych mechanizmov.”” Na ziklade nasho vyskumu vsak
mozno skonstatovat’, ze niektoré sukromné spolocnosti plnia tuto ulohu iba formalne

v : z 16
a skutocne] ochrany sa zamestnancom nedostava.

Vel'ké spolo¢nosti, ktoré boli predmetom nasho vyskumu'’, maju etické kédexy, ktoré obsahuju aj
ustanovenia o whistleblowingu. Pokial' ide o komunika¢né kanaly vel'ké podniky zabezpecuja
zbieranie podnetov predovsetkym prostrednictvom externych poradcov -  firemnych
ombudsmanov. Dal§im vyuzivanymi nastrojmi su postové skrinky, hortce telefénne linky a tie
$pecialne e-mailové adresy.

.,

Tri z piatich strednych spolo¢nost{'® , ktoré boli predmetom nasho vyskumu, eticky kédex nemaji
a zbieranie podnetov zamestnancov riesia prostrednictvom anonymnych postovych schranok.
V jednom pripade sa pravdepodobne v blizkej budicnosti rozbehne hortca linka.

Dalej sme zistili, Ze medzi sutkromnymi spolo¢nost’ami je rozdiel aj v tom, ¢i su zamestnanci
dostatocne oboznameni s postupmi pri chrinenom oznamovani nekalych praktik. Velké

.,

spolo¢nosti  preferujd pracovné poriadky a Skolenia pri nastupe do zamestnania. Dalsie

informacie poskytuji zamestnancom prostrednictvom vnuatropodnikového periodika alebo

Rozhovor s Michalom Dyttertom, spolo¢nost’ Provident Financial, 21.5.2009

Rozhovor s Danielou Gemerskou, Slovenské narodné centrum pre udské prava, 22.5.2009

Konkrétne ide o spolo¢nosti: Volkswagen Slovensko, Slovnaft, Samsung Electronics Slovensko, U.S. Steel Kosice and Slovensky
plynarensky priemysel.

Stredné spolo¢nosti su IBS Slovensko, Viktor Hybben — HBBN, Unipharma, Provident Financial, Rademaker
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webovej stranky. Castym je aj pristup odkazu na koncernovu stranku, kde je mozné predpokladat’
niz§i zaujem zamestnancov (napriklad jazykova bariéra). Informac¢nym kanalom v strednych
spolo¢nostiach je predovsetkym nastenka alebo vnutropodnikovy ¢asopis, resp. obeznik.

Subjekty, ktoré vybavuju podnety, su u velkych spoloc¢nosti externé firmy — poradcovia, advokati
a podobne. Stredné spolocnosti riesia podnety interne, predovsetkym personalne oddelenie, resp.
vedenie spolo¢nosti.

Pripady chraneného oznamovania neuverejnuju spoloc¢nosti vo vyrocnych spravach, zich
pady jauu sp vy Yy P >
pohladu ide o ochranu dobrej povesti podniky. Pozitivny priklad spravania pre ostatnych
zamestnancov tak nie je vyuZity.

Pokial' ide o postupy spolo¢nosti pri zachovani dovernosti tudajov tykajucich sa identity
oznamovatel'a, samotného faktu oznamenia a jednotlivych obvineni, tak velké spoloc¢nosti to
rieSia externymi spolupracovnikmi a viazanim mlcanlivost'ou. Stredné podniky to nevedia
uspesne garantovat’.

Vietky dotazované spoloc¢nosti akceptuji aj anonymné podnety.

3. Vyskyt chraneného oznamovania: Aka beZna je prax chraneného oznamovania na
Slovensku?

Neexistuje ziadna relevantna Statistika o pripadoch chraneného oznamovania na Slovensku. Tato
skutocnost’ vyplyva jednak z neexistencie samostatnej zakonnej upravy whistleblowingu ako celku
(iba ciastkovych uprav v inych zakonoch) a za druhé je to sposobené nedostatocnou evidenciou
sudnych sporov. Evidencia, ktorou disponuje Ministerstvo spravodlivosti SR neumoznuje
rozliSenie sudnych sporov zamestnancov a zamestnavatelov podla predmetu sporu.
Oznamovanie vyskytu nekalych praktik je podmienené existenciou zakonnej povinnosti oznamit’
takéto konanie organom cinnym v trestnom konani pod hrozbou sankcie. Neexistuje jedno
ustredné telefénne cislo pre nahlasovanie nekalych praktik, zverejnené su viaceré linky (napriklad
policajné riaditel'stva, prokuratira, Urad vlady SR, mimovladne organizacie)".

Nie je mozné rovnako identifikovat’ objem financnych prostriedkov, ktoré boli usetrené
oznamenim nekalych praktik zo strany whistleblowera.

7. dovodu chybajicej Statistiky a roztriesStenej legislativy v tejto oblasti nie je mozné sledovat’
vyskyt chraneného informovanie v priebehu casu. Taktiez nie su k dispozicii relevantné udaje
o sudnych sporoch v tejto oblasti.

4. Kulturny kontext: AKky je postoj verejnosti k aktu chraneného oznamovania?

19 http://www.olaf.vlada.gov.sk/3307 /kontakt.php, [navitivené 15.05.2009]
http:/ /www.transparency.sk/poradna/kontakt.php, [navitivené 15.05.2009]
http:/ /www.genpro.gov.sk/-b-urad-specialnej-prokuratury--b--7381/4602, [navitivené 15.05.2009]
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Pocas Studenej vojny, Slovenska republika ako jedna z dvoch krajin Ceskoslovenska patrila ku
komunistickému bloku. Od roku 1989, po kolapse komunistického systému zacala v krajine nova
vlada presadzovat’ pozadované reformy. Po rozpade Ceskoslovenska tak nasledne vznikli dva
samostatné §taty: Slovenské republika a Ceska republika.

Oznamovanie istych skutocnosti o tretich osobach smerom k oficidlnym intitciam nie je
v slovenskej spoloc¢nosti vaimané pozitivne. Na zaklade uskutocnenych rozhovorov mozno
skonstatovat’, e isti negativnu dlohu tu zohrava minulost’ a fungovanie tajnjch sluzieb - STB.
Zvazky s informaciami, ktoré ziskala o obcanoch tajna sluzba komunistického rezimu v

minulosti, sa spristupfuji verejnosti, vratane zoznamov agentov.

Pokial ide o samotnt ochotu ob¢anov oznamit’ nekalé praktiky policii iba 7 % obcanov by urcite
oznamilo keby od nich niekto pytal aplatok alebo by vedeli o nickom, kto berie uplatky. Ide
o pomerne nizke c¢islo. Naopak, uplatkarstvo by neoznamili takmer dve tretiny respondentov
(64%), pricom 41% by ho asi neoznamilo a 23% by ho urcite neoznamilo. * Na jednej strane,
prezentované Statistiky su dokazom neddvery obcanov ku oznamovaniu istych skutocnosti policii
ale rovnako neochotu riesit’ tieto negativne pripady, ktorych sa si sami vedomi.

Dalsim faktorom ovplyviiujicim rozhodovanie obé¢anov o poskytnuti informacii o nekalych
praktikich je obava pred represdliami. Ako vyplynulo zosobnych rozhovorov®' nevedia
zamestnanci tieto postihy presne identifikovat’, ale urcite vedia, Ze ,,nechci mat’ problémy®.
Osobitnu ulohu tu zohrava strach pred nezamestnanost’ou ako nasledok postihu zamestnanca.
Z tohto dovodu su casté anonymné podania, nakolko existuje silna obava zo straty zamestnania
a z faktu, Zze ,pracu si nenajdu®. Skasenost’ou Slovenského narodného strediska pre Pudské
prava je aj to, ze zamestnavatelia odmietaji vyplnovat’ dotazniky z externého prostredia, ktorymi
sa snazia zistit'" externé subjekty pracovné podmienky ich zamestnancov. Zamestnavatelia sa
snazia problémy bud nepomenovat’ alebo riesit’ za branami vo vnutri podniku.”

Skimané sakromné spoloc¢nosti whistleblowingové schémy maju, no efektivnost’ systémov je ich
zamestnancami niekedy spochybfiovana.”> Mechanizmy garantované Etickymi kédexmi nie st
vzdy vnimané ako ucinny nastroj pre zamestnancov. Formalne pravidla su vacsinou dobre
nastavené, no zlyhava ich implementacia.

Podl'a monitoringu tlace v roku 2008 boli zaznamenané iba 3 clanky v slovenskych médiach
k problematike whistblowingu.” Tento fakt tiez podéiarkuje skutoénost’, e téma je mimo centra
pozornosti.

V spolupraci so spoloc¢nost’ou Surveilligence bolo zahrnutych niekolkych priamych otazok
tykajucich sa whistleblowingu do reprezentativneho prieskumu, ktory si tato spoloc¢nost’
objednala:

20
21

Vnimanie korupcie na Slovensku, Prieskum verejnej mienky pre TI Slovensko, marec 2006

Rozhovor s Danielou Gemerskou, Slovenské narodne stredisko pre Fudské prava, 22.5.2009

22 Rozhovor s Danielou Gemerskou, Slovenské narodne stredisko pre Fudské prava, 22.5.2009

23 Rozhovor s Danielou Gemerskou, Slovenské narodne stredisko pre Fudské prava, 22.5.2009

24 Agentira NEWTON MEDIA, kPu¢ové slova a frazy:
whistleblowing; whistle-blowing; chrinené oznamovanie; sankcionovanie whistleblowerov (oznamovatel'ov); oznamovanie nekalych
praktik na pracovisku/urade; sudne spory tykajuce sa perzekvovania whistleblowerov.
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Az 86% ucastnikov prieskumu oznacilo uplacanie a korupciu za najskodlivejsi druh podvodu pre
nasu spolocnost’. Medzi najacinnejsie kontroly patri tzv. whistleblowing, tj. anonymné
oznamovanie nekalych praktik. Hoci takmer 40% respondentov potvrdilo jeho vyuzivanie, len
32% ucastnikov prieskumu uviedlo, Ze dostatocne preskolilo a oboznamilo svojich zamestnancov
s jeho postupmi.”

2 Prieskum o vyskyte podvodov v organizaciach na Slovensku za rok 2009 uskutocnili spolocnosti ARA, Surveilligence a TPA Horwath

a prebichal v mesiacoch jun a jal 2009. Prieskum bol prisne anonymny. Oslovenych bolo 1300 organizacii podnikajucich na Slovensku,
vybranych na zaklade svojej vel’kosti a segmentu podnikania. Prieskumu sa ztcastnilo a svoje odpovede nam zaslalo 74 organizacii.
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CAST B: ROZSAH PRAVIDIEL PRE OCHRANU CHRANENEHO OZNAMOVANIA
A ICH UPLATNOVANIE V PRAXI

1. Podstata (definicia previnenia): Ako Siroko su definované podstaty pokryté
legislativou pre chranené informovanie?

.,

Zistili sme, ze vo verejnom a sukromnom sektore sa situacia lisi. AvSak rozdiely sa dotykaju
hlavne praktickej implementacie whistleblowingu.

Vo verejnom sektore, vzmysle § 52 ods. 1 pism. g) zakona o Statnej sluzbe ma Statny
zamestnanec pravo podavat’ staznosti vo veciach vykonavania §titnej sluzby sluzobnému tradu™.
Popri tomto prave existuje aj povinnost’ Staitneho zamestnanca v zmysle § 53 ods. 1 pism. v)
zakona o $tatnej sluzbe oznamit’ predstavenému, pripadne organu ¢innému v trestnom konani
stratu, poskodenie majetku vo vlastnictve alebo v sprave sluzobného turadu. Pravna uprava
udel'uje pravo podat’ st’aznost’, avsak, na druhej strane negarantuje ochranu proti moznému
postihu. Zakon o statnej sluzbe sa tak taktiez odvolava na Zikonnik prace, ktory Staitnym
zamestnancom garantuje priblizne rovnakd ochranu ako v pripade zamestnancov sukromného

sektora.”’

Definicia previnenia neexistuje, nakol'ko neexistuje ani osobitna pravna tprava whistleblowingu.
Na druhej strane je Zakonnikom prace priznana ochrana kazdému zamestnancovi, ak podava
staznost’. V zmysle § 13 ods. 3 Zakonnika prace musi byt’ vykon prav a povinnosti vyplyvajucich
z pracovnopravnych vzt'ahov v sulade s dobrymi mravmi. Nikto nesmie tieto prava a povinnosti
zneuzivat’ na $kodu druhého ucastnika pracovnopravneho vzt'ahu alebo spoluzamestnancow.

Nikto nesmie byt’ na pracovisku v savislosti s vykonom pracovnopravnych vzt’ahov

prenasledovany ani inak postihovany za to, ze poda na iného zamestnanca alebo zamestnéavatela

st’aznost’, zalobu alebo navrh na zacatie trestného stihania.

Tato uprava je pomerne stroha a nenadvizuju na nu dalsie ustanovenia zabezpecujice vykon
tohto prava zamestnanca, teda mechanizmy jeho efektivnej ochrany. Sposob implementacie
daného zakonného ustanovenia sa v jednotlivych institiciach moze lisit’, co vsak nevnimame ako
problém, ak by dané schémy boli ucinné a prinasali by ochranu oznamovatel'ovi. Nas§ vyskum

vs$ak ucinnost’ ochrany nepotvrdil.

Ak by sa vsak podnet tykal konania, ktoré spina znaky trestného ¢inu, potom je whistleblower
povinny informovat’ organy ¢inné v trestnom konani. § 340 Trestného zakona totiz hovori, ze
kto sa hodnovernym sposobom dozvie, ze iny spachal napriklad niektory z trestnych cinov
korupcie, a taky zlocin alebo trestny ¢in neoznami bez odkladu organu ¢innému v trestnom

konani alebo Policajnému zboru, potresta sa odniatim slobody az na tri roky.

26
27

vo vnitri organizacie
Zakon o $tatnej sluzbe nestanovuje explicitne pravo zamestnanca ale odkazuje na casti Zikonnika prace, ktoré by mali byt’ pouzité

proporcionalne. Takito pristup tak sposobuje, Ze zamestnanec ma problém spravne pochopit’ priavne predpisy.
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Toto ustanovenie mozno brat’ ako ustanovenie vseobecnej povinnosti whistleblowingu pri tych
trestnych c¢inoch, ktoré dosiahli urcity stupen spolocenskej nebezpecnosti tak ako su
$pecifikované v predmetnom ustanoveni pod sankciou odnatia slobody az na tri roky.

2. Rozsah pokrytia zamestnancov: Aky Siroky je rozsah zamestnancov chranenych
pravnymi predpismi pre chranené informovanie?

Ochrana definovana viacerymi pravnymi predpismi sa nelisi vzhladom ku verejnému
a sukromnému sektoru.

Zamestnanci verejného sektora su kryti Zakonom o Statnej sluzbe alebo Zakonom o vykone
prace vo verejnom zaujme. Obaja — verejni ako aj Statni zamestnanci su kryti Zakonom
o st’aznostiach. Verejni zamestnanci a $tatni zamestnanci su tiez kryti Zakonnikom prace.

V zmysle zakona o st’aznostiach podanie st’aznosti sa nesmie stat’ podnetom ani dévodom na
vyvodzovanie dosledkov, ktoré by st’azovatel'ovi sposobili akukol'vek ujmu. St'aznost’ znamena
oznamenie podané fyzickou alebo pravnickou osobou.

Osobitnu upravu maju Statny zamestnanci v zmysle zakona o $tatnej sluzbe a na zaklade neho
vydaného Etického kédexu. Ministerstvo prace, socialnych veci a rodiny SR uvadza, ze zanikom
Uradu pre $titnu sluzbu doglo aj k zaniku Etického kédexu $tatneho zamestnanca a novy
neplanuji vydat’™. Samotny zédkon vsak v sebe obsahuje mnohé ustanovenia, ktoré hovoria
o ocakavanom spravani sa Statneho zamestnanca. Obsahuje aj ustanovenia umoznujuce
disciplinarny postih a presetrenie podnetu. Negarantuje vsak ucinné mechanizmy ochrany

oznamovatel'ov.

Rovnako zakon o vykone prace vo verejnom zaujme dava povinnosti zamestnancom vo verejnej
sprave avsak podobne ako zakon o $tatnej sluzbe negarantuje Gc¢inni ochranu oznamovatela
nekalych praktik na pracovisku. Osobitna upravu maja aj d’alsie skupiny pracovnikov, napriklad
policia, prokuratori, sudcovia a podobne — pricom otazky spojené s uc¢innou ochranou sa
podobné ako pri vyssie uvedenych typov zamestnancov verejného sektora.

Zamestnanci sikromného sektora su pokryti Ziakonnikom prace, ktory tak isto ponechava

organizacnu autondémiu na zamestnavatel'och pri definovani ochrannych schém oznamovatel’a.

Osobitné povinnosti su ulozené zakonom definovanej skupine subjektov” v suvislosti s bojom
proti legalizacii prijmov z trestnej ¢innosti. Zakon ¢. 297/2008 Z. z. o ochrane pred legaliziciou

28 Odpoved Ministerstva praca, socialnych veci a rodiny SR zo dna 27.5.2009

29 a) Gverova institucia,

b) finan¢n4 instittcia,

c) Exportno-importna banka Slovenskej republiky,

d) previdzkovatel’ hazardnej hry,

¢€) postovy podnik,

f) sudny exekutor,

©) spravca, ktory vykonava ¢innost’ v konkurznom konani, restrukturaliza¢cnom konani alebo konani o oddlZeni podla osobitného
predpisu,

h) auditor, uctovnik, danovy poradca,

i) pravnicka osoba alebo fyzicka osoba opravnena sprostredkovat’ predaj, prendjom a kipu nehnutel'nost,
j) advokat alebo notar, ak poskytne klientovi pravnu sluzbu, ktora sa tyka

1. nakupu a predaja nehnutelnosti alebo obchodnych podielov v obchodnej spolo¢nosti,

2. spravy alebo tschovy finanénych prostriedkov, cennych papierov alebo iného majetku,
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prijmov z trestnej ¢innosti a o ochrane pred financovanim terorizmu ukladd povinnost’ oznamit’

neobvykld obchodnu operaciu.

3. Interné oznamovacie kanaly: V akej miere je dostupny vhodny interny mechanizmus
pre informovanie?

Stitna sprava sa riadi iba zikonom definovanymi postupmi. Ide predovietkym o vyuZivanie
institatu st’aznosti v zmysle zakona o statnej sluzbe, ktorej vybavenim je povereny sluzobny drad.
Na strane druhej ni¢ nebrani organizacii Statnej spravy zaviest’ inovativne prvky na
implementaciu zakonov do praxe cez vlastni administrativnu prax. Ukazuju to tri identifikované
priklady zavedenia jednoduchého komunikacného kanala v podobe postovej schranky na podnety
v troch institaciach z 27 skamanych: na Ministerstve financii SR, Protimonopolnom trade SR
a Banskobystrickom samospravnom kraji. Dané priklady tak ukazujd, Ze inovacie v danej oblasti
st mozné aj bez zakonnej Uprayv, zatial je ich v§ak v slovenskej $tatnej sprave malo.

Okrem komunika¢ného kanala je vSak dolezité sledovat’ aj sposob nakladania s takto ziskanymi
podnetmi, a v tomto kontexte je potrebné uviest’, ze hoci Ministerstvo financii SR ma vyssie
identifikovany interny komunikacny kanal vytvoreny, nema vsak osobitny personal na
vybavovanie podnetov, ktoré su vybavované vecne prisluSnymi zamestnancami a organiza¢nymi
utvarmi Ministerstva financii SR. Existencia dodato¢nych komunikacnych kanaloch pre
nahlasovanie nekalych praktik na pracovisku bez odbornej a nestrannej kapacity na ich riesenie
a bez garantovanej ochrany tych, ktorf nepredkladaju anonymné podania, nema velkda pridana
hodnotu.

.,

Vzorka skumanych velkych podnikov zabezpecuji zbieranie podnetov predovsetkym
prostrednictvom externjch poradcov - firemnjch ombudsmanov. Dal§im vyuZivanymi nastrojmi

s postové skrinky, horuce telefonne linky a tiez Specialne e-mailové adresy.

Vzorka skimanych strednych spolocnosti viacsinou eticky kédex nemaju a zbieranie podnetov
zamestnancov riesia prostrednictvom anonymnych postovych schranok. V jednom pripade sa
v blizkej budicnosti rozbehne hortca linka.

4. Externé oznamovacie kanaly: Do akej miery je dostupny vhodny externy
mechanizmus pre informovanie nezavislych regulatorov?

3. otvorenia alebo spravy ictu v banke alebo pobocke zahrani¢nej banky alebo ¢tu cennych papierov, alebo

4. zalozenia, ¢innosti alebo riadenia obchodnej spolo¢nosti, zdruzenia fyzickych osob a pravnickych osob, ucelového zdruzenia
majetku, alebo inej pravnickej osoby,

k) poskytovatel sluzieb spravy majetku alebo sluzieb pre obchodné spolo¢nosti, ak nie je povinnou osobou podl'a pismen h) alebo j),
1) pravnicka osoba alebo fyzickd osoba opravnena vykonavat’ ¢innost’ organizaéného a ekonomického poradcu, sluzby verejnych
nosicov a poslov alebo zasielatel'stvo,

m) pravnickd osoba alebo fyzickd osoba opravnena prevadzkovat’ aukénu sien, pravnicka osoba alebo fyzicka osoba opravnena
obchodovat’ s umeleckymi dielami, zberatel'skymi predmetmi, starozitnost’ami, kultarnymi pamiatkami, kultdrnymi predmetmi, 31)
drahymi kovmi alebo drahymi kamenmi, pravnicka osoba alebo fyzicka osoba opravnena uvadzat’ na trth vyrobky z drahych kovov
alebo drahych kamenov, 32) alebo pravnicka osoba alebo fyzickd osoba opravnena prevadzkovat’ zaloznu,

n) pravnicka osoba alebo fyzickd osoba opravnena sprostredkovat’ stavebné sporenie,

0) ina osoba, ak tak ustanovi osobitny predpis.
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V Statnej sprave neexistuje moznost’ externych oznamovacich kanalov s vynimkou organov
¢innych v trestnom konani.

Na druhej strane sukromné spolo¢nosti tento sposob vyuzivaju. Ako uviedli v rozhovoroch,
dévodom ich zavedenia je predovsetkym vyssia dovera zamestnancov v utajenie ich totoznosti
a vybavovanie agendy mimo miesta pracoviska.”’ Stkromné spolo¢nosti tiez maji moznost’
vyuzit' sluzby auditorskych spolo¢nosti zamerané na forénzny audit, ktoré predovsetkym
zahraniéné spolo¢nosti na Slovensku aj vyuzivaji.”

5. Dalsi oznamovaci kanal: Do akej miery zahffia externy oznamovaci mechanizmus
informovanie médii, MP alebo organizacii ob¢ianskej spoloCnosti?

Moznost” obratit’ sa na média alebo mimovladne organizacie™ nie je upravena ani zdkonom ani
internym predpisom ziadnej organizacie. Napriek tomu ti samozrejme takito moznost’ existuje.
Tak zo strany S$tatnej spravy ako aj sukromnych spolo¢nosti vsak nie je takéto konanie ich
zamestnanca vitané a naopak ho prostrednictvom mlcanlivosti vylucujd. Urcitym oznamovacim
prvkom smerom k verejnosti su vyrocné spravy, pricom iba jedna zo skumanych spolo¢nosti
zverejiuje pripady v ,,celokoncernovej* vyroc¢nej sprave.

Zakon ¢. 167/2008 Z. z. o periodickej tlaci a agenturnom spravodajstve a o zmene a doplneni
niektorych zakonov (tlacovy zakon) garantuje ochranu oznamovatela.

Vydavatel' periodickej tlace a tlacova agentdira su povinni zachovavat’ mlcanlivost’ o zdroji
informacii ziskanych na zverejnenie v periodickej tlaci alebo v agentiurnom spravodajstve a o
obsahu tychto informacii tak, aby sa nedala zistit’ totoznost’ zdroja, ak o to poziadala fyzicka
osoba, ktora informaciu poskytla, a aby sa odhalenim obsahu informacii neporusili prava tretich
0sOb; s pisomnost’ami, tlacovinami a inymi nosicmi udajov, najmid obrazovymi zdznamami,
zvukovymi zaznamami a zvukovo-obrazovymi zaznamami, na zaklade ktorych by mohla byt’
zistena totoznost’ fyzickej osoby, ktora informacie poskytla, s povinni zaobchadzat’ tak, aby
nemohlo dojst’ k odhaleniu totoznosti zdroja informacii.

Povinnost’ zachovavat’” mlcanlivost’ sa nevzt'ahuje na pripad, ak ide o zakonom ulozenu
povinnost’ prekazit’ spachanie trestného cinu.

6. Dovernost: Zahfnaju pravne predpisy pre chranené informovanie ustanovenia
zabezpecujuce dovernost’? Ak ano, ako prisne a efektivne sa uplatiiuju pravidla pre
zachovanie dévernosti?

V zmysle zakona o st’aznostiach, ak st’azovatel’ poziadal, aby sa jeho totoznost’ utajila alebo ak je
jej utajenie vzaujme nalezitého vybavenia st’aznosti, pri presetrovani st’aznosti sa postupuje len na

30
31

Rozhovor s Michalom Dyttertom, spolo¢nost’ Provident Financial, 21.5.2009
Workshop na tému Whistleblowing v Slovenskej republike, T1 Slovensko, Bratislava 16.4.2009

32 TI Slovensko vedie ALLAC — protikorupénu pravnu poradnu
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zaklade jej odpisu, v ktorom sa neuvadza nic z toho, ¢o by umoznovalo identifikaciu st’azovatela.
Kazdy zacastneny na vybavovani veci, komu je st’azovatelova totoznost’ znama, je povinny o nej
zachovat’ mlcanlivost’. Ak st’azovatel’ poziadal o utajenie svojej totoznosti, ale charakter st’aznosti
neumoznuje jej presetrenie bez uvedenia niektoré¢ho z udajov o jeho osobe, treba ho o tom
bezodkladne upovedomit’. Zaroven ho treba upozornit’, Zze vo vybavovan{ st’aznosti sa bude
pokracovat’ len vtedy, ak v urcenej lehote pisomne udeli sihlas s uvedenim urcitého potrebného
udaja o svojej osobe.

Statni zamestnanci nemaju $pecialnu ochranu dovernosti podPa Zakona o $tatnej sluzbe. Podanie
a spracovanie oznamenia na ministerstvach je premetom internej procedury, ktora prinasa
niekol’ko nevyhod, napriklad ohrozenie dévernosti, problematické si oznamenia tykajuce sa
nadriadenych a pod. Sucasna pravna uprava spracovania st'aznosti tak negarantuje nestranné
spracovanie anonymnych pripadov/st'aznosti a dokonca ani v pripadoch kedy je whistleblower
znamy.

Verejni zamestnanci nemaji Specialnu ochranu dévernosti podla Zakona o vykone prave vo
verejnom zaujme. § 12 predmetného zakona, splnomoctiuje zamestnavatela vydat’ pracovny
poriadok a takymto sposobom aj podrobnejsie upravit’ podavanie podnetov v zmysle § 13.

Sukromné spolocnosti taktiez akceptuji anonymné podania a dovernost’ garantuji  aj
prostrednictvom kontaktnej osoby pre whistleblowera. Takouto osobou je externy poradca, ktory
je zaviazany v pripade Ziadosti st’azovatela neposkytnut’ jeho identifikacné udaje. Zamestnanci
sukromného sektora vo velkych a niekedy aj v strednych spolo¢nostiach podstupuji interné
tréningy v ramci spoloc¢nosti. Rovnako Eticky kédex poskytuje v mnohych pripadoch danej
osobe presné instrukcie kde konkrétne poddat’ oznamenie. Dokumenty spolocnosti obsahuju
dostatocny rozsah prav svojich zamestnancov. Na druhej strane, existuju pripady uplatiovania
odvetnych opatreni proti zamestnancom, dovernost’ oznameni tak nie je vzdy dodrzana
a oznamovaci systém ma nickedy len formalny vyznam.”

V praxi je vSak naplianie tohto ciela velmi problematické. Méze dochadzat’ vo verejnom aj
sukromnom sektore ¢i uz priamo k prezradeniu osoby alebo prostrednictvom indicii v mensich
spolo¢nostiach k ich identifikacif™.

7. Obmedzenia: Do akej miery existuju iné pravne ustanovenia, ktoré
zabrafiuju/obmedzuju chranené informovanie v uréitych oblastiach? (napr. zakon
o Statnom tajomstve)

V tejto savislosti mozno spomenut’ Obciansky zakonnik, ktory garantuje ochranu osobnosti
kazdej fyzickej osobe a tiez dava prava na obranu sudnou cestou. Taktiez zakon ¢. 428/2002 Z .z.
o ochrane osobnych udajov, ktory je urcitfm obmedzenim v savislosti so zavadzanim systémov
whistleblowingu. Tieto systémy schvaluje Urad na ochranu osobnych tdajov SR. Podla slov

3 rozhovor s Danielou Gemerskou, Slovenské narodné stredisko pre Fudské prava, 22.5.2009

34 Workshop na tému Whistleblowing v Slovenskej republike, T1 Slovensko, Bratislava 16.4.2009
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zamestnankyne tohto tradu® sa jej viak na rozdiel od sikromného sektora na stol nedostala ani
jedna ziadost” o schvalenie takéhoto systému zo sektora verejného.

Dalsim obmedzenim je obchodné tajomstvo upravené v § 17 Obchodného zikonnika
nasledovne: ,,Obchodné tajomstvo tvoria vSetky skutocnosti obchodnej, vyrobnej alebo
technickej povahy suvisiace s podnikom, ktoré maju skuto¢nu alebo aspon potencialnu materialnu
alebo nemateridlnu hodnotu, nie si v prislusnych obchodnych kruhoch bezne dostupné, maju
byt podla voéle podnikatela utajené a podnikatel zodpovedajucim spésobom ich utajenie

zabezpecuje.*

Ochrana utajovanych skuto¢nosti je definovana vo viacerych pravnych predpisoch: napriklad
zakon €. 215/2004 Z. z. o ochrane utajovanych skuto¢nost, § 91 az 93a zakona ¢. 483/2001 Z. z.
o bankach a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov, § 40 zakona
¢. 566/1992 Zb. o Narodnej banke Slovenska v zneni neskorsich predpisov, § 122 Trestného
zakona, § 23 zakona ¢. 511/1992 Zb. o sprave dani a poplatkov a o zmenach v ststave dzemnych
financ¢nych organov v zneni neskorsich predpisov.

Povinnost’ mlcanlivosti — ustanovenie § 81 pism. f) Zakonnika prace podla ktorého je
zamestnanec povinny ,zachovavat’ mlcanlivost’ o skutocnostiach, o ktorych sa dozvedel pri
vykone zamestnania a ktoré v zaujme zamestnavatela nemozno oznamovat’ inym osobam.®
Zakonna definicia ,,skutocnosti, ktord v zaujme zamestnavatela nemozno oznamovat’ inym

osobam® samozrejme neexistuje.

8. Ochrana pred represaliami/odvetou: AKy je rozsah represalii, proti ktorym je
oznamovatel’ chraneny?

Zakonne definovana ochrana existuje iba v Ziakonniku prace, ked nikto nesmie byt’ na
pracovisku v suvislosti s vykonom pracovnopravnych vzt'ahov prenasledovany ani inak
postihovany za to, ze poda na iného zamestnanca alebo zamestnavatel'a st’aznost’, zalobu alebo
navrh na zacatie trestn¢ho stthania. Zakon o statnej sluzbe sa tiez odvolava na Zakonnik prace,
ktory priznava zamestnancom priblizne rovnakd ochranu ako v pripade zamestnancov
sukromného sektora.

Neexistuju ina forma ochrany. Zamestnanci vyuzivaju pomoc Slovenského narodného strediska
pre Pudské prava a inych mimovladnych organizacii. Taktiez existuje moznost’ bezplatnej pravnej
pomoci, ktora je vSak podmienena zlou ekonomickou situaciu st’azovatela.

Pokial’ ide o postih zamestnancov, nedochadza k nemu priamo. Zamestnanci si bud dotlaceni
(mobbing, bossing) k odchodu zo zamestnania alebo je ich pracovny pomer skonceny
z organizacnych doévodov. 'V zasade Zakonnik prace nevytvara viacsie prekazky pre

zamestnavatel'a, ak sa chce so zamestnancom rozlacit’. Zamestnanci majd moznost’ sa v ramci

35 Workshop na tému Whistleblowing v Slovenskej republike, TT Slovensko, Bratislava 16.4.2009
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Antidiskrimina¢ného zdkona obritit’ na sud. Implementacia v praxi je viak zatial problematicka.”
Inspektorat prace vykonava dozor na dodrziavani zakonnosti v zmysle § 2 zakona ¢. 125/2006
Z.z., po previerkach v takychto organizaciach odporica oznamovatelom, aby svojich prav sa
domahali sidnou cestou v zmysle ustanovenia § 14 Zakonnfka prace.”’

V zmysle zakona o st’aznostiach podanie st’aznosti sa nesmie stat’ podnetom ani dovodom na
vyvodzovanie dosledkov, ktoré by st’azovatel'ovi sposobili akikol'vek ujmu.

9. Ponuknuté napravné opatrenia: Aky Siroky je rozsah ponuknutych napravnych
opatreni dostupnych oznamovatel’ovi?

Obciansky zakonnik definuje vseobecnt zodpovednost’ za skodu. V zmysle ustanovenia § 420,
ods. 1 Obcianskeho zakonnika , kazdy je zodpovedny za $kodu sposobent porusenim pravneho
zavazku. Zamestnanci verejného ako aj sukromného sektora by tak mohli pozadovat’ ista
nahradu. Neexistuje ziadna $pecialna uprava v suvislosti s whistleblowingom.

Napravné opatrenie spociva predovsetkym v podobe rozhodnutia sudu o neplatnosti vypovede
zamestnancovi, ak mu bola dana v suvislosti s oznamenim nekalych praktik. V takom pripade
prinalezi zamestnancovi aj nahrada mzdy za obdobie bez zamestnania.

Na ministerstvach neexistuje forma osobitného ocenenia za nahlasenie nekalych praktik.
Vyplacanie takejto odmeny by z pravneho hladiska bolo aj problematické, ak by nebola sicasne

zmenena prislu§na pravna uprava.

Sukromné spolocnosti taktiez odmeny za takéto nahlasovanie nepriznavaju.

10. Pravo odmietnut> V akom rozsahu pokryvaju pravne predpisy pre chranené
informovanie pravo odmietnut’ icast’ na nezakonnych aktivitach?

Obciansky zakonnik vylucuje zaviznost’ zmlav, ak boli uzavreté v rozpore s pravnym poriadkom
Slovenskej republiky. Pravo odmietnut’ existuje anie je ho potrebné osobitne definovat’
v Etickych kédexoch alebo inych internych dokumentoch.

11. Pravna zodpovednost Do akej miery pravo uklada pravnu zodpovednost’ za falosné
alebo zlovol'né informovanie?

V tejto savislostt mozno spomenut’ Obciansky zakonnik, ktory garantuje ochranu osobnosti
kazdej fyzickej osobe a tiez dava prava na obranu sudnou cestou. Fyzickd osoba ma pravo na
ochranu svojej osobnosti, najma zivota a zdravia, obcianskej cti a 'udskej dostojnosti, ako aj
sukromia, svojho mena a prejavov osobnej povahy. Kto neopravnenym zasahom do prava na

36 Interview with Daniela Gemerska, Slovenské narodne stredisko pre I'udské prava, 22.5.2009

37 Odpoved’ Ing Kubicu, In§pektorit prace Zilina na email zo dia 23.4.2009
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ochranu osobnosti sposobi $kodu, zodpoveda za nu podla ustanoveni tohto zakona o
zodpovednosti za Skodu. Tymto spésobom by sa vedela dotknuta osoba branit’.

Dalsou sankciou méze byt trestné stihanie v zmysle § 345 a 346 Trestného zikona. Krivé
obvinenie: Kto iného 1zivo obvini z trestného c¢inu v umysle privodit’ jeho trestné stihanie,
potresta sa odnatim slobody na jeden rok az pit’ rokov. Kriva vypoved’ a kriva prisaha: Kto ako
svedok v konani pred sudom alebo v trestnom konani alebo na tcely trestného konania v cudzine
pred prokuratorom alebo policajtom, alebo pred sudcom medzinarodného organu uznaného
Slovenskou republikou uvedie nepravdu o okolnosti, ktora ma podstatny vyznam pre
rozhodnutie, alebo kto takd okolnost’ zamlci, potresta sa odnatim slobody na jeden rok az pit’
rokov. Kto v trestnom konani pred sudom alebo na tcely trestného konania v cudzine po zlozeni
prisahy uvedie nepravdu o okolnosti, ktora ma podstatny vyznam pre rozhodnutie, alebo takd
okolnost’ zaml¢i, potresta sa odnatim slobody na dva roky az pat’ rokow.

12. Ucast’ oznamovatela: Do akej miery sa mdZe oznamovatel zacastnit’ procesu
nasledujiceho po oznamovani?

V pripadoch, ked dodjde kvySetrovaniu organmi cinnymi v trestnom konani dostiva sa
whistleblower do postavenia svedka. Trestny poriadok umoznuje utajenie identity svedka.

Zakon o st’aznostiach: Participacia pri vnutroorganizacnom vysSetrovani je predovsetkym
v podavani vysvetleni. Oznamovatelia st spravidla informovani o vysledkoch vysetrovania.
Staznost’ sa povazuje za vybavend v zmysle zakona o st’aznostiach, ak bol st’azovatel pisomne
informovany o vysledku presetrenia st’aznosti a ak sa prijali opatrenia na odstranenie zistenych
nedostatkov a pric¢in ich vzniku. O ustnej st’aznosti, ktora bola vybavena hned’ pri jej podani, sa
pisomné oznimenie nerobi. Ziadne osobitné priva oznamovatePa zicastnit’ sa procesu

nasledujuceho po oznameni st’aznosti v tejto suvislosti nevznikaju.

13. Casova skala: Aké su limity Casovej Skaly pre chranené oznamovanie?

Oznamované nekalé praktiky su vacsinou aj trestnym ¢inom a preto sa na ne uplatiuji prislusné
ustanovenia Trestného zakona alebo Priestupkového zakona. Obcianskym zakonnikom je riesena
otazka premlcania napriklad nahrady skody. Neexistuje $pecialna ina Gprava, ktora by regulovala
moznost’ oznamenia nejakého skutku, ktory sa stal v minulosti.

14. Nezavislé hodnotenie: Aky komplexny je systém nezavislého hodnotenia?

Neexistuje systém nezavislého hodnotenia oznamovania nekalych praktik. Oznamovatel ma

pristup k organom c¢innym v trestnom konani ako aj inym organom verejnej moci.

Slovenska republika ma vytvoreny institut Verejného ochrancu prav — Ombudsmana. Verejny
ochranca prav nemoze zrusit’ alebo zmenit’ rozhodnutie ziadneho organu. Moze prislusny organ

upozornit’, ze jeho rozhodnutie alebo konanie je nespravne alebo je ne¢inny. Je realizatorom tzv.
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»nezného prava®, v ramci ktorého svojou autoritou a apelaciou na prislusné organy zabezpecuje
vykon svojej posobnosti. Verejny ochranca prav vybavil od svojho ustanovenia v roku 2002 do 1.
marcu 2009 celkom 15 632 podnetov. Aktuilna vybavenost’ podnetov je 96,5 % z celkového
poctu podnetov.”

38 http://www.vop.gov.sk/v-com-vam-moze-pomoct [navstivené 28.05 2009]
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Hlavné zistenia a odporucania

Skutocnost’, ze neexistuje explicitna osobitna pravna uprava whistleblowingu nie je najvacsim
problémom v ramci problematiky ochrany oznamovania nekalych praktik na pracovisku.
Garancie, ktoré takato aprava prinasa v inych statoch je mozné dosiahnut’ aj upravou existujucich
pravaych predpisov, pricom uz cast’ tychto garancif je v existujicej legislative.

Zakonna uprava pomerne jasne hovori o moznosti av trestnych pripadoch aj povinnosti
oznamovat’ nekalé praktiky na pracovisku — aj v pripade zamestnancov verejného aj stkromného
sektora. Nevenuje sa vSak dostatocne mechanizmom ochrany oznamovatela pri oznamovani
nekalych praktik a de facto vytvara priestor pre zamestnavatelov pre zabezpecenie tohto prava.
Zakonnik prace poskytuje ochranu zamestnancov v sikromnom sektore a $tatnej sluzbe.

Postoj zamestnavatelov k zabezpeceniu ucinnej ochrany oznamovatelov sa vsak 1i§i. V ramci
vzorky organizacii $tatnej spravy sme neidentifikovali ziadne inovacie v oblasti schém tucinne;j

ochrany chraneného oznamovania.

V zmysle trestného zakona, je povinnost'ou kazdého obcana oznamit’ pripady korupcie.
Oznamenia zo strany whistleblowerov tak musia byt vySetrované pre vykonanie skutkovej
podstaty veci vykonania zloc¢inu korupcie. Nasledné vySetrovanie oznamenia, ktoré nie je
zlo¢inom, prebicha v silade so Zakonnikom prace, Zakonom o sStatnej sluzbe, Zakonom

o vykone prace vo verejnom zaujme alebo Zakone o st’aznostiach.

V skumanej vzorke sukromnych spoloc¢nosti sme identifikovali posun v snahe zavadzat’ Gcinné
ochranné schémy. Pristup sa lisi vo vizbe na velkost’ skimanej firmy, pricom plati ze velké
spolo¢nosti maji podrobne upraveny systém nahlasovania nekalych praktik vo svojich Etickych
kodexoch, realizuju tréningy zamestnancov a maju vytvorené mechanizmy na implementaciu
tychto ustanoveni. Stredné spolocnosti realizuji nahlasovanie nekalych praktik prostrednictvom
personalnych oddeleni alebo vedenia spolo¢nosti.

Vicsim problémom je pomerne vel'ka roztrieStenost’ pravnej upravy a tym aj necitatelnost’ prav
oznamovatelov. Zamestnanec sa pomerne obtiazne dozvie, ktora institucia je opravnena na
vybavenie jeho podnetu o nekalych praktikach. Hoci vie, ze takéto oznamenie musi podat’
organom ¢innym v trestnom konani, iba 7 % obé¢anov by tak urcite urobilo”. Roztriestena pravna
Uprava tiez umoznuje byrokraticky pristup pri vybavovani podnetov aich posivanie inym
organom z dévodu neprislusnosti.

Fragmentovana pravna uprava umoznuje byrokraticky pristup spracovania oznameni a z dovodu
nesposobilosti ich posun kinym autoritim. Napriklad Urad vlady SR postipil z dévodu
neprislusnosti 125 7298 st’aznosti v roku 2008." Vysledkom méze byt velmi dlhy éas na

3 Vnimanie korupcie na Slovensku, Prieskum verejnej mienlq pre TI Slovensko, marec 2006

40 Informiécia o wbavm an{ peticii a st'aznosti za rok 2008 Uradom vlady SR a organmi §tatnej spravy,
: r.rokov 1/ material.nsf/0 8C808800B69A8DDDC12573B4004A34F03() enDocument [navstivené 15.05.2009]
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vyrieSenie st’aznosti a s tym suvisiaca demotivacia oznamovatela. Oznamovanie a vybavovanie
podnetov na ministerstvach podlieha internému postupu, ¢o prinasa viaceré nevyhody, napr.
ohrozena dovernost’, podnety na nadriadenych su problematické a pod.. Sicasna pravna uprava
vybavovania st’aznosti tak negarantuje nestranné rieSenie anonymnych pripadov/st’aznosti a ani
takych pripadov, kde je znamy oznamovatel.

Zamestnanec v sukromnom sektore, vo velkych a nieckedy aj v stredne velkych firmach,
absolvuje vnuatropodnikové tréningy. Eticky koédex ho vidésinou aj presne instruuje kam sa ma
s oznamenim obratit’, no na druhej strane dochadza k postihom zamestnancov, nedari sa vzdy
udrzat’ doévernost’ oznidmenia a systém oznamovania plnf niekedy iba formélnu dlohu."

Problematickym je ustanovenie skutkovej podstaty trestného ¢inu Neoznamenia trestného cinu.
Vyuzitie whistleblowingovej schémy a sucasne nepodanie trestného oznamenia, moze priniest’
stazovatelovi trestné stthanie za tento trestny ¢in. Opodstatnenost’ tejto pravnej Upravy je
diskutabilna.

Postihy voci zamestnancom su realizované prostrednictvom dovolenych institatov Zakonnika
prace o skoncen{ pracovného pomeru, napr. dohoda o skonceni, vypoved z organiza¢nych
dovodov. V takychto pripadoch je sidna ochrana byvalého zamestnanca vel'mi problematicka.

Komunika¢né prostriedky ¢i uz externé alebo interné su s vynimkou velkych podnikov
nedostato¢né. Horuce linky prevadzkované organmi verejnej spravy nie si spropagované a nie su

vel'mi vyuzivané.

Neexistuje finanéna motivacia v podobe odmeny na ohlasovanie nekalych praktik. Oznamovatel
tiez podanim takéhoto oznamenia neziskava ziadnu osobitnu ochranu jeho zaujmow.

V praxi je pomerne casté vyuzfvanie Obchodného tajomstva na zakrytie nekalych praktik. Hoci
legislativa® tito moznost’ vylucuje, politicka reprezentacia takéto ustanovenia akceptuje
v zmluvach so sikromnymi spolo¢nost’ami.

Odporiicania

V danej oblasti existuje pomerne velky priestor pre zlepSovanie. Ten sa tyka hlavne
zabezpeCenia ochrany oznamovatela. Urcitym vzorom by mohla byt pravna uprava
v Antidiskrimina¢nom zakone. Zamestnanec je v nerovnom postaveni k zamestnavatel'ovi,
nakol'ko prehrava sudne spory z formalnych dovodov. Formalne je vypoved spravna, hoci je
zrejmé, ze dovody na jej podanie boli iné.

Dalej odporucame sustredenie informacii pre whistleblowerov ako postupovat’ na jednom
mieste. Vhodnym spésobom by bolo zjednotenie legislativnej tpravy, no tento ciel je pomerne
t'azké dosiahnut’. Informacie sa mozu k zamestnancom dostat’ aj prostrednictvom internetu,

41 Interview with Daniela Gemerska, Slovenské narodne stredisko pre udské prava, 22.5.2009

42 Zakon ¢. 211/2000 Z. z. o slobodnom pristupe k informéciam v zneni neskorsich predpisov
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televizie, odborov a podobne. Sucast’ou tychto informacii by mohli byt’ aj vysledky sudnych
sporov v problematike whistleblowingu.

Vytvorenie Statistiky, ktord umozni sledovanie podani a ich vybavenie. Taktiez Gprava Statistiky,
ktora sa tyka sudnych sporov. Ministerstvo spravodlivosti SR takuto Statistiku vedie a preto
postacuje iba rozsirenie o viaceré meratel'né udaje.

.’

Posilnenie komunikaénych kanalov predovsetkym v $tatnej sprave. Nevyhnutne chybaju
externé komunikac¢né kanaly, ktoré by priniesli minimalne vyssiu doveru oznamovatel'ov.

Finan¢na motivacia oznamovatelov na oznamovanie nekalych praktik. Takouto motivaciou by
mohol byt’ napriklad podiel na usetrenych finanénych prostriedkoch zamestnavatela.
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Zikon ¢. 428/2002 Z .z. o ochrane osobnych tudajov
Obchodny zakonnik

Z4kon ¢. 483/2001 Z. z. o bankach

Zikon ¢.566/1992 Zb. o Narodnej banke Slovenska

Zikona ¢. 511/1992 Zb. o sprave dani a poplatkov a o zmenich v sustave tzemnych
financ¢nych organov

Zakon ¢. 211/2000 Z. z. o slobodnom pristupe k informaciam v zneni neskorsich predpisov

Zikon ¢. 167/2008 Z. z. o periodickej tlaci a agentirnom spravodajstve a o zmene a doplneni
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Percepcia korupcie na Slovensku, Prieskum verejnej mienky pre TI Slovensko, marec 2006

Monitoring slovenskych médii za rok 2008, Agentira NEWTON MEDIA, maj 2009

Informacia o vybavovani peticii a st’aznosti za rok 2008 Uradom vlady SR a organmi $tatnej
spravy,
http://www.rokovania.sk/appl/material.nsf/0/8C808800B6IASDDDC12575B4004A54F0?OpenDo
cument [ 15.05.2009]

Prieskum o vyskyte podvodov v organizaciach na Slovensku za rok 2009, ARRA,
Survelligence a TPA Horwath, oktéber 2009

Stborny online katalég kniznice UK Bratislava, Suborny online katalég kniznice BVSP
Bratislava, Suborny online katalég Univerzitnej kniznice, Suborny online katalég kniznice
Trnavskej univerzity, Suborny online katalég kniznice Ekonomickej univerzity, Saborny
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online katalég kniznice Slovenskej narodnej kniznice v Martine, Siborny online katalog
kniznice Univerzity P. J. Safarika a Suborny online katalég kniznice Univerzity Mateja Bella
[accessed maj 2009]

Dotazniky, Interview

Odpovede na dotaznik zaslany 27 orgdnom verejnej moci, april/maj 2009
Odpovede na dotaznik zaslany 10 stredne velkym a velkym spolo¢nostiam, aptil/maj 2009

Velké spolocnosti: ~ Volkswagen Slovensko, Slovnaft, Samsung FElectronics Slovensko,
U.S. Steel Kosice a Slovensky plynarensky priemysel.

Stredné spoloc¢nosti: IBS Slovensko, Viktor Hybben — HBBN, Unipharma, Provident
Financial, Rademaker.

Interview s panom Milanom Jezom, Urad vlady SR, Sekcia kontroly boja proti korupcii, 14.
aprila 2009

Workshop na tému Whistleblowing v Slovenskej republike, TT Slovensko, Bratislava 16.4.2009

Na workshope sa zucastnili:

JUDr. Alexandra Stachova - kancelaria Ombudsmana

Jan Lalka - spolo¢nost’ Surveilligence

Rudolf Kubica - ingpektorat prace Zilina

Andrea Hubikova - spolocnost’ Price Waterhouse Coopers
Eliska Cisatova - TT Czech Republic

Veronika Zuffova-Kuncova - Urad na ochranu osobnych tdajov SR
Jarmila Trnovska - Urad vlady SR

Milan Jezo - Urad vlady SR

Emilia Si¢akova-Beblava - TIS

Pavel Nechala - TIS

Interview s panom Michalom Dyttertom, spolo¢nost’ Provident Financial, 21.5.2009

Interview s pani Danielou Gemerskou, Slovenské narodne stredisko pre Tudské prava,
22.5.2009

Vyjadrenie Slovenského narodne stredisko pre Fudské prava k Whistleblowingu na Slovensku,
30.4.2009

Odpoved Ministerstva prace, socialnych veci a rodiny SR zo dna 27.5.2009
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25 TRANSPARENCY —
INTERNATIONAL I esvion

the global coalition against corruption

Odporucané navrhy principov pre pravnu upravu whistleblowingu

Whistlebloweri (teda oznamovatelia nekalych praktik na pracovisku) mozu zohrat” délezitd dlohu
pri odhalovani podvodu, nehospodarnosti a korupcii v jednotlivych institaciach verejného ako aj
sukromného sektora. Ich rozhodnutie konat’ vo veci moze zachranit’ zivoty, pomoct’ chranit’
Pudské prava a zabezpecit’ vladu zakona. S cielom ochrany verejného zaujmu whistlebloweri
¢asto na seba preberaju vysoké riziko, kedze mézu po oznameni danych praktik celit” mobingu,
prepusteniu z prace, pripadne ich zamestnavatel moze zalovat’ (alebo hrozit” zalobou) z dévodu
porusenia mlcanlivosti alebo urazke na cti, a taktiez mézu byt’ vystaveni trestnym postthom.
V extrémnych pripadoch celia fyzickému nebezpecenstvu.

Pravo whistleblowera hovorit’, oznamovat’ nekalé praktiky, suvisi so slobodou prejavu a
presvedcenia, ako aj principom transparentnosti a zodpovedania sa. Je zname, ze prave zarucenie
efektivnej ochrany proti odplate ulahcuje whistleblowerom oznamenie nekalych praktik
a podporuje otvorené a zodpovedné pracoviski. Medzinirodné dohody” vyZaduji od
signatarskych statov implementaciu prislusnej legislativy a stale viac vlad, spolo¢nosti ¢i
neziskovych organizacii je ochotnych pomahat’ zavadzat’ danu legislativu do praxe.

Transparency International (TI) chce prispiet’ k tymto snaham navrhnutim principov pre pravnu
upravu tykajicu sa whistleblowingu. Tieto principy boli vypracované s podporou expertov a udi
z praxe z celého sveta a vychadzaju z uz existujicich legislativ upravujicich whistleblowing. Ide
o zakladné principy pravnej upravy whistleblowingu, ktoré je potrebné upravit’ pre potreby
jednotlivych krajin aich pravneho poriadku. V nasledujucej casti predstavujeme dané principy,
ktoré budu predmetom d'alSej odbornej diskusie a TI privita odporucania zamerané na ich
vylepsenie.

Tieto principy vytvorilo Transparency International s podporou odbornikov z celého sveta, menovite:

- Canadians for Accountability

- Council of Europe's Patliamentary Assembly — PACE and Council's Group of States Against Corruption —
GRECO

- Napt. Dohovor OSN proti korupcii (The UN Convention against Corruption) (¢l. 33) a Obciansko-pravny dohovor

Rady Eurépy proti korupcii (the Council of Europe Civil Law Convention on Corruption) (cl. 9).
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- International Federation of Journalists

- Federal Accountability Initiative for Reform (Canada)

- Government Accountability Project (USA)

- Integrity Line (Switzetland)

- predstavitelia International Chamber of Commerce (Anti-Corruption Commission)

- National Whistleblowers Center (USA)

- Open Democracy Advice Centre (Juzna Afrika)

- Project on Government Oversight (USA)

- Public Concern at Work (Velka Britania)

- Risk Communication Concepts (Nemecko)

- Whistleblower Network Germany

- narodné pobocky TI z Bulharska, Ceskej republiky, Esténska, Madarska, Irska, Talianska, Lotysska, Litvy,
Rumunska a Slovenska.

Konzultacie prebichali v kontexte s spolufinancovanym projektom Eurdpskej komisie - ,,Blowing the whistle harder-

Enbhancing Whistleblower Protection in the Enropean Union

Definicia

1. Whistleblowing — oznamovanie informacii o vaimanych nekalych praktikach v ramci organizacie
alebo o riziku spojenom s danymi praktikami, a to jednotlivcom alebo subjektom, ktoré maja

moznost’ ovplyvnit’ takéto konanie.
Zakladné principy

2. Oznamovanie informdcii (Disclosure of information ) — legislativa o whistleblowingu by mala
zabezpecit’ a napomoct’ oznamovaniu informacii, ktoré mézu obmedzit’ $kody a sankcionovat’
vinnikow.

3. Ochrana whistleblowerov (Protection of the whistleblower ) — zakon by mal zabezpecit’ ucinnu
a komplexnu ochranu whistleblowerov, zabezpecujuc ich prava a poskytujuc bezpecnu alternativu
k neoznameniu.

Rozsah uplatnenia

4. Siroky predmet ozndmenia (Broad subject matter) — zikon by mal byt aplikovatePny na
oznamenia pokryvajuce nekalé praktiky, pricom by sa nemal obmedzovat’ len na trestné ciny,
porusenia zakonnych povinnosti, justi¢cné omyly a ohrozenie zdravia, bezpecnosti ¢i Zivotného
prostredia.

5. Siroké pokrytie (Broad coveragd) — zakon by mal byt aplikovatePny na vietkych, ktori sa
vystaveni riziku odplaty, zahrfiujuc zamestnancov vo verejnom ako aj sikromnom sektore, ako aj
tych, ktori si mimo tradicnych zamestnaneckych vzt'ahov (napr. konzultanti, zmluvné strany,
stazisti, dobrovol'nici, docasni ¢i byvali zamestnanci, uchadzaci o zamestnanie a ini). S ciefom
ochrany by mali byt zahrnuti aj ti, ¢o pokusili o ozhamovanie a ti, ktori si z oznamovania
podozrievani, dalej ti, ktori poskytujd podporné informacie jednotlivei uzko spojeni
s whistleblowerom.
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0. Podmienka dobrej viery a uprimného presvedcenia (Reguirement of good faith limited to honest
belief ) — zakon by sa mal vzt'ahovat’ na oznamenia podané v dobrej viere na zaklade aprimného
presvedcenia, ze poskytnuté informacie si v c¢ase vykonania oznamenia pravdivé. Zakon by
nemal ochranovat’ imyselne nepravdivé oznamenia a neumoznovat’ ich prejednavanie beznymi
pracovnymi, ob¢ianskymi a trestnymi pravnymi mechanizmami.

Postupy oznamenia

7. Motivovanie interného oxnamovania (Incentivise internal reporting) — zakon by mal podporit
vytvorenie a vyuzivanie systémov whistleblowingu, ktoré su bezpecné aTlahko dostupné,
zabezpecit’ dokladné, vcasné a nezavislé presetrovanie st’aznosti a zaviest’ adekvatne mechanizmy
zabezpedujlce zavedenie internjch mechanizmov whistleblowingu do praxe*.

8. Ulahéenie externého oxnamovania (Ease of external reporting) — zakon by mal za kazdych
okolnosti ulahcit’ externé oznamovanie, a to regulacnym organom, zakonodarcom, médiam a
organizaciam obcianskej spolo¢nosti. Ak existuju rozne podmienky pre vyuzivanie jednotlivych
nastrojov, nemal by pristup k zZiadnemu znich byt prili§ obmedzeny a musia umoznovat’
oznamenie zalozené len na podozreni.

9. Narodna bezpeinost’ (National Security) — v pripade, Ze sa oznamenie tyka zalezitosti spojene;j
s narodnou bezpecnost’ou, moézu byt prijaté dodatocné postupy na interné oznamovanie
nekalych praktik ato s cielom maximalizovat’ Sancu na uspes$né interné presetrenie a prijatie
rozhodnutia, tak, aby whistleblower nemusel pouzit’ externé kanaly na rieSenie prislusnej nekalej
praktiky.

10. Utast’ whistleblowera (W histleblower Participation) — zakon by mal povazovat’ whistleblowera za
aktivneho a kI'icového tucastnika procesov suvisiacich so st’aznost’ou, mal by zabezpecit’
informovanie whistleblowera o presetrovani a jeho vysledkoch a zabezpecit’ mu moznost’ vstupu
do tohto procesu.

11. Systém odmeniovania (Rewards systems) — v zavislostt od miestnych $pecifik treba zvazit’
zahrnutie d’alsSich mechanizmov zameranych na motivaciu podavania oznameni a to systém
odmenovania alebo systém zalozeny na podiele na prostriedkoch ziskanych spat’ statom (gu: tam),
ktoré podporuji whistleblowerov pri poskytovani informacii o nekalych praktikich®.

Ochrana

4 Prirucka na vytvorenie a fungovanie internych systémov whistleblowingu, pozri tiez PAS Koédex na opatrenia
v stvislosti s whistleblowingom ( the PAS Code of Practice for W histleblowing Arrangements, British Standards Institute and Public
Concern at Work, 2008).

45 V ramci ,,Qui Tam®“ moéze obcan podat’ zalobu v mene vlady. Toto ustanovenie je spomenuté v americkom False
Claims Act.
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12. Ochrana identity (Protection of identity) — zakon by mal zabezpecit’, aby nedoslo k odhaleniu
identity whistleblowera bez jeho vyslovného suhlasu a umoznit’ mu anonymné oznamenie nekalej
praktiky.

13. Ocbrana pred odplatou (Protection against retribution) — zakon by mal whistleblowera chranit’
pred akoukol'vek ujmou spdsobenou v doésledku whistleblowingu. Ochrana by sa mala tykat’
vsetkych typov poskodenia, vratane prepustenia zo zamestnania, sankcii v zamestnani, trestnych
stthani, obt’azovania, straty postavenia a vyhod a pod.

14. Obritené dokazné bremeno (Reversed burden of proof’) — je na zamestnavatel'ovi, aby preukazal,
ze opatrenia v neprospech whistleblowera boli motivované dovodmi inymi ako faktom, Ze bolo
vykonané oznamenie. Obratené dokazné bremeno by malo trvat’ len urcita dobu.

15. Vyliicenie pravne zodpovednosti (Waiver of liability) — akékol'vek oznamenie vykonané v sulade
s pravnymi predpismi nezaklada pravou zodpovednost’ v zmysle trestného, obcianskeho
a spravneho poriadku, vratane urazky na cti, ohovarania a zakonov zameranych na zachovanie
mlcanlivosti a nemoze mat’ za nasledok disciplinarne stfhanie.

16. Nesankcionovanie za mylé oznamenie (No sanctions for misguided reporting ) — zakon by mal
ochranovat’ whistleblowerov za mylné oznamenie, ak neslo o amysel.

17. Pravo odmietnut’ (Right to refuse) — zakon by mal umoznit’ whistleblowerom odmietnut’ ucast’
na podozrivych aktivitach, a to bez sankcionovania ¢i znevyhodfiovania.

18. Zikaz marenia (No circumvention) — zakon by mal anulovat’ akékol'vek pravidlo alebo
dohodu, ktoré brania uplatiovaniu legislativy o whistlebloweroch.

Zabezpecenie vykonatel’nosti

19. Institiicia, na ktori sa whistleblowerov obracia (W histleblower complaints anthority) — zakonom sa
moze vytvorit’ alebo poverit’ uz existujica nezavisla institdcia obdrziavanim a preSetrovanim
st'aznosti tykajucich sa odplaty a/alebo nespravného vysetrovania ich oznimenia. Zaroven dana
institicia méze mat’ kompetencie vydavat’ zaviazné odporucania prvého stupna, a kde je to
vhodné, predkladat’ informacie prokuratire a pripadnym regulacnym organom.

20. Redilna mognost’ dovolania sa prav (Genuine day in conrt) — kazdy whistleblower, ktory veri, ze
jeho prava boli porusené, by mal mat’ narok na spravodlivy proces pred nestrannym sidom
s moznost’ou odvolania.

21. Mosgnosti odskodnenia (Full range of remedies) — zakon by mal zabezpecit’ komplexny systém
odskodnenia kladuci doraz na nahradu skody. Okrem iného, spominané by malo zahrniovat’
predbezné aj kone¢né odskodnenie, kompenzaciu za akikol'vek sposobenu bolest’ alebo utrpenie,
nahradu straty minulého, sucasného alebo budiceho platu a postavenia, naklady spojené s
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medidciou a primerané poplatky za advokata. Zakon by mal taktiez zvazit’ zavedenie fondu na
kompenzacie v pripade insolventnosti zalovaného.

22. Trest za odplatu (Penalty for retaliation and interference) — akykol'vek ¢in odvety vykonany prave
kvoli oznameniu zo strany whistleblowera by mal byt’ povazovany za zlé chovanie a ma sa stat’
predmetom disciplinarnej a osobnej pravnej zodpovednosti.

Legislativna Struktura, vykon a previerka

23. Specializovand legislativa  (Dedicated Legislation) — s ciecPom  zabezpedit' istotu, jasnost’
a bezproblémovu aplikaciu tohto systému je samostatna Specializovana legislativa vhodnejsou ako
ciastkovy ¢i sektorovy pristup k rieseniu whisleblowingu.

24. Orgdn venujiici sa whistleblowingu (W histleblowing body) — zakon by mal vytvorit’ alebo poverit’
verejni organizaciu poskytovanim vseobecnych rad verejnosti o akychkolvek zalezitostiach
tykajucich sa whistleblowingu, d’alej monitorovanim a pravidelnou kontrolou vykonu systému
whistleblowingu, ako aj na zavadzanim opatreni zameranych na zvysovanie povedomia verejnosti
o whistleblowingu s cielom plného vyuzitia pravidiel o whistleblowingu a SirSej kultdrnej
akceptacie takéhoto konania.

25. ZLverejiiovanie informdcii (Publication of data) — zakon by mal nariadit’ verejnym 1 sikromnym
organizaciam zverejiiovat’ oznamenia (v patricnej anonymite) a pravidelne poskytovat’ informacie
o skodach, postupoch a ich vysledkoch, vratane kompenzacii a odskodneni.

26. ZLapojenie viacerych aktérov (Involvement of multiple actors) — je dolezité, aby tvorba aj pripadné
analyzy a zmeny legislativy zameranej na whistleblowing zahrniovala jej kI'dicovych stakeholderov
vratane odborovych organizacii, obchodnych spolocnosti a organizacii obc¢ianskej spolocnosti.

27. Ochrana medidalnych zdrojov (Protection of media sources) — ziadne ustanovenie zakona by
nemalo oslabit’ prava noviniarov chranit’ svoje zdroje, dokonca ani v pripade oznameni
neamyselne aj umyselne nepravdivych.
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Introduction

The presented report forms part of the project: Blowing the Whistle Harder: Enhancing
Whistleblower Protection in the European Union, which is focused on the comparing of the
whistleblower protection mechanisms in 8 countries and identifying best practices in this area.
This project includes both analytical expertise and hands-on experience in identifying the best

practice.

The structure of the report is divided into two separate sections. The first section presents a
legislative analysis of the provisions with content related to the issue of whistleblowing, since the
legal order of the Slovak Republic does not explicitly recognize this concept, although it uses
several supportive and related concepts. Therefore, this section includes an analysis of the
relevant provisions of the Act on Complaints, Labour Code, Act on Civil Service®, Act on the
Performance of Work in the Public Interest, Criminal Code and other provisions related to the
issue of whistleblowing in Slovakia.

In addition to the analysis of the legislation, the research has been also focused on the obtaining
of information concerning the situation in the field of whistleblowing in Slovakia by other
research methods. Important tools used for the gathering of information concerning the
application of legislation in practice and approach to the solving of the issue of the
whistleblower protection have been in particular questionnaires, personal meetings, and a
workshop with selected stakeholders. We have extended the gathering of data concerning the
Institutional Policies in the public administration to 27 organizations approached in the form of
a questionnaire. These have been in particular ministries and other central state administration
bodies and further the Attorney Generalship and territorial self-government bodies. Also the
ministries recommended within the Terms of Reference have been included.

The data concerning private companies have been obtained through e-mails, phone calls and
personal meetings. In addition to the answering of the given questions, we have also focused on
the Codes of Ethics, Annual Reports and web sites of the private companies. Some of the
examined private companies have schemes for whistleblowing in place, in particular for the
obtaining of consent to the processing of personal data from the Personal Data Protection

Office.

As a part of the research, we have also performed the media monitoring for 2008 and examined
the archives of the Slovak university libraries’’. The public opinion surveys focused on the issue
of corruption in the Slovak Republic have been used as another source of information.

The second section of the report is focused in more detail on the selected aspects related to
the protection of whistleblowers and their application in practice. A total of 13 areas has been
evaluated: Scope of personnel coverage, Subject matter (definition of wrongdoing), Internal

46
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A special act replacing the Labour Code for the State Administration Employees.

Union on-line catalogue of the library of the Commenius University in Bratislava, Union on-line catalogue of the library of the
Bratislava School of Law, Union on-line catalogue of the University Library, Union on-line catalogue of the library of the Trnava
University, Union on-line catalogue of the library of the University if Economics, Union on-line catalogue of the library of the Slovak
National Library in Martin, Union on-line catalogue of the library of the P. J. Safarik University, and Union on-line catalogue of the
library of the Matej Bel University.
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disclosure channels, External disclosure channels, Additional disclosure channel, Confidentiality,
Time scale, Protection against reprisal/retaliation, Right to refuse, Legal liability, Whistleblower
participation, Independent Review, Offered remedies.

SECTION A - OVERVIEW OF WHISTLEBLOWING PROTECTION RULES &
PROTECTION IN PRACTICE

1. WB Legal Provisions: What are the existing legal provisions covering whistleblowing in
the public and in the private sector?

Currently, the Slovak Republic doesn’t have a free standing regulation addressing the issue of
whistleblowing, This concept or any other concept with the corresponding to whistleblowing is
not directly used in any legislation applicable in the Slovak Republic. However, the legislation
contains provisions enabling for the protection of a whistleblower. Also, with regard to the
contextual aspect of the concept of whistleblowing and its perception by the public, this concept
is used very rarely and is practically not applied in the public sector. According to the press
monitoring, in 2008 there have only been noted 3 articles in the Slovak media concerning the
issue of whistleblowing.”® We can speak of certain penetration and domestication of certain
whistleblowing elements, in particular in connection with the private sector.

However, the legal order of the Slovak Republic contains certain provisions in various pieces of
legislation, which by their nature either provide for the protection of a whistleblower or impose
certain obligations on the whistleblower.

The following section will be at first more closely focused on civil servants, employees in the
public service, and subsequently on the private sector.

1a. Public Sector

The Act No. 312/2001 Coll. on Civil Service (“the Civil Service Act”) as amended, governs the
rights and obligations of the civil servants”. These employees are not subject to the Labour
Code.

The Civil Service Act grants a civil servant the right to submit to his/her service office™
complaints concerning the matters of execution of the civil service, and in certain cases also
imposes on the civil servant the obligation to notify the supervisor or a law-enforcement

48 The NEWTON MEDIA agency, key words and phrases:

whistleblowing; whistle-blowing; protected disclosure; sanctioning of whistleblowers (notifies); disclosure of illegitimate practices at

the workplace/in the office; lawsuits concerning the persecution of whistleblowers.

49 . L - . . .. . .
These include e.g. the employees of ministries and other central state administration bodies, local state administration bodies, other
state administration bodies defined under special acts.

30 within the organization
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authority of a loss of, damage to the property owned or administered by the service office. The
legal regulation declares the right to submit a complaint; however, on the other hand, it fails to
guarantee protection of the civil servant against possible recourse.

The Civil Service Act also contains a reference to the Labour Code, which grants civil servants a
similar level of protection as in the case of employees in the private sector.”

The group of employees in the public service is also regulated similarly; however, the labour
relationships of employees during the execution of work in the public interest are subject to the
Labour Code. Therefore, these employees enjoy the same protection as employees in the private
sector. The Act No. 552/2003 Coll. on the Performance of Work in the Public Interest, as
amended ("The Act on the Performance of Work in the Public Interest”) allows, beyond the
scope of the Labour Code, for the investigation of notifications concerning an employee, which
may be also submitted by another employee or a third person.

From the view of application of certain whistleblowing schemes, also Section 12 of the Act in
question is interesting, since it empowers the employer to issue the work rules and thereby to
regulate in more detail the submission of notifications within the meaning of Section 13.
Therefore, there is room for certain progress towards a more accurate and detailed regulation.

The Act No. 152/1998 Coll. on Complaints ("The Act on Complaints”) can be regarded as a
general regulation of the submission of complaints and thus, directly related to the issue of
whistleblowing, The Act on Complaints enables to address a public body with a notification, and
at the same time, it imposes on the public body the obligation to handle such notification.
Personal scope of this Act does not cover private sector as an obliged entity. The complaints are
filed both by natural persons and legal entities which means that the group of potential claimants
is not limited in any way. The public administration bodies which register, handle and check the
handling of complaints within the meaning of this Act are: state authorities and organizations
established by them, municipalities and organizations established by them, legal entities and
natural persons entrusted by law with the making of decisions concerning the rights and
obligations of natural persons or legal entities.

The protection of the claimant is addressed in Section 6, 7 and 8 of the Act on Complaints.

The submission of a complaint shall not become an impulse or reason for drawing consequences
resulting in any harm to the claimant.

The head of the public administration body or an employee entrusted by the head shall be
competent to handle the complaint. If the complaint is against the head of such body; it shall be
handled by the most immediate superior body. If there is no such body, the central state
administration body responsible for the control of the complaint handling shall be competent to
handle the complaint in the area of state administration.

31 The Civil Service Act does not state the right of an employee explicitly but makes references to the numbers of sections in the

Labour Code which should be used proportionally. Such approach makes the reading and understanding of legal provisions more
difficult for the employees.
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The central body for the complaint handling within the meaning of Section 24 Par. 1 of Act No.
575/2001 on the Organization of Activities of the Government and Organization of the Central
State Administration shall be the Office of the Government of the SR.

The introductory provision of the Act on Complaints brings uncertainty to the interpretation in
the context of whistleblowing, since it states that a complaint pursuant to this Act shall not be
regarded as a filing the handling of which is governed by a special regulation. If there is a special
regulation in other act, the complaint has to be filed according to such special regulation and not
according to the Act on Complaints. According to the opinion of the Office of the Government
of the SR> this also allows for the exclusion of filings leading to crimes. However, it is not
completely clear what the proceedings in various cases would be like, and where the dividing line
is, in particular given the fact that the institute of whistleblowing is not provided for in the
legislation. The Act on Complaints should also cover the filings falling within the definition of
whistleblowing,

1b. Private Sector
The private sector follows in particular the Labour Code.

Within the meaning of Section 13, Par. 3 of the Labour Code, the exercise of rights and
obligations arising from the labour relationships in accordance with good moral. No one may
abuse these rights and obligations to the detriment of another participant of the labour
relationship or co-employees.

No one can be persecuted or otherwise sanctioned at the workplace in connection with the
exercise of labour relationships for filing a complaint, action or petition for the commencement

of prosecution against another employee.

This provision may be understood as a certain principle valid for the entire area of labour
relationships, thus also for the application of the whistleblowing system.

The provision of Section 81 (f) of the Labour Code is problematic and also conflicting to certain
extent. According to this provision the employee shall be obliged to “keep confidential the facts
he/she has learnt during the execution of employment and which may not be, in the interest of
the employer, disclosed to other persons”. Of course, there is no legal definition of the “fact
which may not be disclosed to other persons in the interest of the employer”.

Also Section 340 of the Criminal Code is interesting from the perspective of the issue of
whistleblowing, Within its meaning a person who learns, in a trustworthy manner, that other
person has committed e.g. one of the crimes of corruption, and fails to immediately notify the
law-enforcement authority or police forces of such offence or crime, shall be sentenced to

imprisonment of up to three years.

32 Interview with Milan JeZo, the Office of the Government of the SR, the Section of Control of the Fight against Corruption, April 14,

2009
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This provision may be regarded as the laying down of the general whistleblowing obligation in
the case of the criminal acts reaching a certain level of social danger as specified in the provision
in question, under the sanction of imprisonment of up to three years. However, the provision in
question is double-edged, since it might also function as a threat against the whistleblower, in the
case she/he only makes the notification within the organization and fails to notify the law-
enforcement authorities.

Restrictions concerning the obligation to provide information follow from several legal
regulations > on the protection of secrecy, personal data protection. Certain restrictions for an
employee also result from the Labour Code as specified above.

1c. Cases of Whistleblowing
The following section also presents several cases related to the issue of whistleblowing,

There are no publicly accessible statistics from which lawsuits of employees due to sanctions for
submitting a complaint could be identified. We could learn of certain specific cases from the
activities of ALAC in Slovakia™, further, indications of such cases are presented by the media
and, as a source of information, we have also used personal interviews with the personnel of the
Slovak National Centre for Human Rights who focus on the employees’ rights.

The media presented a case of an employee of the Ministry of Environment of the SR who
criticized the extraction of trees in the protected national park of Vysoké Tatry. Allegedly, he
faced several threats and subsequently left the job by himself.”.

Another case involves an employee who had been employed with her former employer since
1983 to 2005. Her husband had worked with the same employer until 2003. During his
employment, the employee’s husband often indicated and criticized inadequacies in the
employer’s economy in the given department, which won him unfavourable position in the eyes
of the executives. After several months of conflicts of working and personal nature between the
claimant’s husband and his supervising employee, the employer finished the employment
relationship with the claimant’s husband by immediate termination, while the claimant’s husband
brought an action to the court against this termination of employment on the merits of nullity
of the employment termination. Discrimination of the wife followed and her employment was

also terminated.”

Another issue discussed in the media is the lawsuit between Mondi Business Paper SCP a. s.
Ruzomberok and former employees which has ended by a judgement on the nullity of the

3 For example Act No. 215/2004 Coll. on the Protection of Classified Information and on the amendment to certain acts, Sections 91

to 93(a) of Act No. 483/2001 Coll. on Banks and on the amendment to certain acts, as amended, Section 40 of Act of the National
Council of the Slovak Republic No. 566/1992 Coll. on the National Bank of Slovakia, as amended, Section 122 of the Criminal Code,
Section 23 of Act of the National Council of the Slovak Republic No. 511/1992 Coll. on the Tax and Fees Administration and on the
Changes in the System of the Territorial Financial Authorities, as amended.

http://www.transparency.sk/poradna/, [accessed 20.05.2009)
Database of cases of ALAC in the Slovak Republic.
Opinion of the Slovak National Centre for Human Rights on Whistleblowing in Slovakia, 30.4.2009
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termination of employment of five employees who were members of the petition committee.
The workers have allegedly caused harm to the Mondi BP SCP company by disclosing false
information concerning the amount of their pay, which has not been proven to be true.”’

Statne Lesy Slovenskej republiky is a state owned company with the sale of wood as core
business. The management of this company is under strong influence of political parties. One
half of the employees in the General Directory wrote and undersigned a letter warning that the
decision-making of the company management is influenced by clientelism and lobbying groups.”
Although the entire management of the company was later sacked and the director resigned,
department for public communication (from which initiation came from) was abolished under
the new management and can not communicate with media. Moreover, several employees were
displaced to other department situated in another city, the new Centre of the Forest and Wood

Museum.

57 The Mondi SCP employees won the lawsuit against their employer, SITA, 24.6.2005

Sme, 28.6.2009
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2. WB Protection Policy & Practice: To what extent is the implementation/enforcement
of these protections being promoted by government and the private sector?

As we have already mentioned above, schemes of credible protection of a public employee when
disclosing illegitimate practices has not yet been very “domesticated” in Slovakia. There are
relatively large differences in the understanding and implementation of whistleblowing in the
public and private sectors.

In this section we will focus on the application of the Act on Complaints™, and subsequently on
the practice in the ministries and private companies which have been the subject of our research.

2.1. Public Sectotr

The Act on Complaints applies to a relatively large group of public administration bodies”. On
the other hand, the notifications pursuant to the Act on Complaints are only acceptable if they
meet certain criteria. This fact leads to ambiguity of the regulation and its possible unintelligibility
for employees in the state and public administrations.

The Office of the Government of the SR has a specific position as a central body for the
handling of complaints. In 2008, from the total amount of 298 filings designated as complaints,
220 tulfilled the conditions for their processing pursuant to the Act on Complaints. Objections
stated in the complaints received pointed to improper acting, non-acting, and violation of
legislation e.g. in the area of: justice, self-administration of municipalities, towns and higher
territorial units, social security and social assistance, geodesy, cartography, cadastre, taxes,
healthcare, soil management and the environment.”'

Within the meaning of the Act on Complaints, the ministries allow for anonymous disclosure of
illegitimate practices.

Further, the research has shown that ministries do not specifically solve the question of
responsibility for false disclosure and do not draw special responsibility against the person
bringing such a false accusation®.

The state administration strictly follows the legal obligations and individual organizations do not
bring innovative approaches to the protection of whistleblowers. On the one hand, the rights to

This act applies to a) state authorities and organizations established by them; b) municipalities and organizations established by them;

c) legal entities and natural persons entrusted by law with the making of decisions concerning the rights and obligations of natural

persons or legal entities.

This act applies to a) state authorities and organizations established by them; b) municipalities and organizations established by them;

c) legal entities and natural persons entrusted by law with the making of decisions concerning the rights and obligations of natural

persons or legal entities.
£

ol Information on the handling of petitions and complaints for 2008 by the Office of the Government of the

SR and state administration authorities,
http://www.rokovania.sk/appl/material.nsf/0/8C808800B6IASDDDC12575B4004A54F0?OpenDocument [accessed 15.05.2009].

62 Replies to the questionnaire distributed to 27 public authority bodies, April/May 2009
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submit notifications for illegitimate practices are guaranteed as mentioned in the preceding
chapter but on the other hand, the possibility of trustworthy impartial investigation of the
notification is absent. Even such a simple communication channel as a mailbox for notifications
is only located in two of 27 examined institutions: at the Ministry of Finance of the SR and at
the Antimonopoly Office of the SR. However, the existence of the mailbox at the Antimonopoly
Office of the SR does not automatically mean that the received complaints are handled
impartially and the whistleblower is protected. The Ministry of Finance of the SR has even no
special personnel for the handling of notifications. These are handled by the employees and
organizational units of the Ministry of Finance of the SR responsible for the area being the
subject of complaints.

It can also be generally observed that there is no form of special compensation for the disclosure
of illegitimate practices at the ministries. The payment of such compensation would also be
problematic from the legal point of view, unless the relevant legislation is changed at the same
time. The ministries do not publish or evaluate the cases of whistleblowing of illegitimate
practices through an external mechanism — auditors, consultants. Also, it is not possible to exactly
identify in the ministries the procedures defined for whistleblowing of illegitimate practices, since
these are not described anywhere, and thus also trainings for civil servants in this issue are
missing,

2.2. Private Sector

A relatively better situation can be found in the examined private companies. The concept of
whistleblowing is more known in these companies and is also implemented in different forms
and based on different reasons. However, as it follows from the questionnaires and personal
interviews, there is a difference between the declared situation and actual use of the developed
mechanisms®. Based on our research, it can be observed that certain private companies only fulfil
this task formally and employees do not receive any real protection®.

All the large companies involved in our research® have Codes of Ethics also containing
provisions concerning whistleblowing, With regard to communication channels, large companies
ensure the collection of notifications especially through external consultants — corporate
ombudsmen. Other tools used are mailboxes, hot-lines, and special e-mail addresses.

% involved in our research do not have a code of ethics and

Three of five medium-size companies
they handle the collection of notifications from employees through anonymous mailboxes. A

hot-line will be probably put in place in one case in the near future.

63
64
65

Interview with Michal Dyttert, the Provident Financial company, 21.5.2009
Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009

Latge companies have included Volkswagen Slovakia, Slovnaft, Samsung Electronics Slovakia, U.S. Steel Kosice and Slovensky

plynarensky priemysel.
66 The approached medium-size companies have included IBS Slovakia, Viktor Hybben — HBBN, Unipharma, Provident Financial,

Rademaker.
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Further, we have found out that there is also a difference among private companies concerning
the fact whether the employees are made sufficiently familiar with the procedures for
whistleblowing of illegitimate practices. Large companies prefer work rules and trainings after the
recruitment. They provide additional information to employees through the company’s internal
periodical or web site. A frequent approach is also the use of a link to the web site of the parent
company where a lower interest of employees may be assumed (e.g. the language barrier). The
information channel in medium-size companies is mainly in the form of a notice board or
internal magazine or memo.

Entities handling the notifications in large companies are external companies — consultants,
lawyers, and the like. Medium-size companies handle notifications internally, in particular within
the HR department or company management.

The companies do not publish the cases of whistleblowing in their annual reports; they perceive
it as the protection of the good reputation of the enterprise. Thus, the positive example of

behaviour for other employees is not utilized.

With regard to the companies’ procedures for the keeping of confidentiality of the data
concerning the identity of the whistleblower, the actual fact of whistleblowing and respective
accusations, the large companies handle it with the use of external colleagues and through
binding to keep confidentiality. Medium-size companies are not able to successfully guarantee
this.

All examined companies also accept anonymous notifications.

3. Incidence of Whistleblowing: How common is the practice of WB in the country?

There are no relevant statistics of the cases of whistleblowing in Slovakia. This fact results on the
one hand from the non-existence of legal regulation of whistleblowing as a whole (only partial
regulations in other acts) and on the other hand, it is the result of insufficient records of lawsuits.
The existing statistics cover the submission of complaints within the meaning of the Act on
Complaints, criminal proceedings or private disputes. It is impossible to asses from this data the
information concerning the connection with whistleblowing. Records of the Ministry of Justice
of the SR do not allow for the differentiation of lawsuits of employees and employers by the
subject of the lawsuits. The notification of incidence of illegitimate practices representing a
crime is conditioned by the existence of the legal obligation to notify such behaviour to the law-
enforcement authorities under the threat of sanctions. There is no single central phone number
for the notification of illegitimate practices; several phone lines have been published (e.g. police
headquarters, Attorney Generalship, the Office of the Government of the SR, NGOs, and the
like)".

http://www.olaf.vlada.gov.sk/3307 /kontakt.php, [accessed 15.05.2009]
http://www.transpatency.sk/poradna/kontakt.php, [accessed 15.05.2009]
http:/ /www.genpro.gov.sk/-b-urad-specialnej-prokuratury--b--7381/4602, [accessed 15.05.2009]
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Likewise, it is not possible to identify the volume of funds saved by the disclosure of illegitimate
practices by a whistleblower.

Due to the missing statistics and fragmented legislation in this area, it is not possible to track the
incidence of whistleblowing over the time. Also, relevant data concerning lawsuits in this area is
not available.

4. Cultural context: What is the public attitude towards the act of whistleblowing?

During the Cold War, the Slovak Republic as one of the two members of Czechoslovakia
belonged to communist countries. In 1989, the communist system had collapsed and the new
government started to pursue the required reforms in the country. In 1993, Czechoslovakia broke
up into two new states: the Slovak Republic and the Czech Republic.

Notification of certain facts concerning third persons to official institutions is not perceived
positively in the Slovak society. Based on the conducted interviews, it can be observed that the
past and the activities of secret services — STB (former state secret police), which operated
through agents and gathered information on third persons - play a certain negative role in this
context. The files with information gathered by the secret service of the communist regime in
the past concerning the citizens are being disclosed to the public, including the lists of agents.

With regard to the actual willingness of citizens to notify the police of illegitimate practices, only
7% of the citizens would for sure notify if they were asked to provide a bribe, or if they
knew of someone accepting bribes. This is a relatively small number. On the contrary, almost two
thirds of the respondents (64%) would not notify bribery, in details 41% would probably not
notify, and 23% would certainly not notify. ® On the one hand, the presented statistics prove
certain distrust of citizens towards the notification of cases to the police but at the same time,
also the unwillingness to solve negative cases the citizens become aware of.

Another factor influencing the decision-making of the citizens concerning the notification of

information on unfair practices is the fear of reprisals. As it has followed from personal
interviews,” the employees are not able to exactly identify these sanctions but they know for sure
that “they do not want to have problems”. The fear of unemployment as the result of the
sanctions against an employee plays a special role in this case. This results in frequent anonymous
disclosures, since there is a strong fear of losing the job and of the fact that “they [employees]
will not find a new job”. One of the experiences of the Slovak National Centre for Human
Rights is also that employers refuse to complete questionnaires coming from external
environment used by external entities to assess the working conditions of the employees.
Employers try either not to name the problems or to solve them behind the closed doors, inside
the enterprise.”
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Perception of Corruption in Slovakia, Public Opinion Survey for the TI Slovakia, March 2006
Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009
Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009
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The examined private companies have whistleblowing schemes in place but the effectiveness of
the systems is sometimes doubted by their employees due to slow or unconvincing investigation
of notifications” The mechanisms guaranteed by the Codes of Ethics are not always perceived as
an effective tool for employees. Formal rules are mostly well set but their implementation fails.

According to the press monitoring for 2008, only 3 articles were noted in the Slovak media
concerning the issue of whistleblowing.72 This fact also undetrlines the fact that this scheme is
outside the centre of public attention.

In cooperation with the Surveilligence company, several direct questions concerning whistleblowing have been
included in the representative survey ordered by this company:

86 % of participants identified bribery and corruption as the most deteriorative sort of fraud for
our society. The whistleblowing, meaning anonymous notification of mischievous practises, is
perceived as one of the most efficient control measures. Although nearly 40 % of the
respondents confirmed the use of whistleblowing within their organizations, only 32 % of the
respondents acknowledged that the organizations took sufficient measures to train and
familiarize their employees with the whistleblowing procedures.”
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Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009

The NEWTON MEDIA agency, key words and phrases:
whistleblowing; whistle-blowing; protected disclosure; sanctioning of whistleblowers (notifies); disclosure of illegitimate practices at

the workplace/in the office; lawsuits concerning the persecution of whistleblowers.

& The survey on fraud occurrence in selected Slovak organizations was conductedby ARRA, Surveilligence and TPA Horwath in June

and July 2009. The survey was strictly anonymous. The sample was made up of 1300 organizations selected according to their size and
business segment. 74 organizations took part in the survey and sent their answers.

53



SECTION B: EXTENT OF WHISTLEBLOWING PROTECTION RULES & THEIR
APPLICATION IN PRACTICE

1. Subject matter (definition of wrongdoing): How widely defined are the subject matters
covered by whistleblowing legislation?

We have found out that the situation in the public and private sectors differs. But these
differences consist especially in the practical implementation of whistleblowing.

In the public sector, within the meaning of Section 52, Par. 1 (a) of the Civil Service Act, a civil
servant has the right to submit complaints concerning the matters of execution of the civil
service to his/her service office’. In addition to this right, there is also the obligation of a civil
servant within the meaning of Section 53, Par. 1 (v) of the Civil Service Act to notify supervisor
or a law-enforcement authority of a loss of, damage to the property owned or administered by
the service office. The Civil Service Act also contains a reference to the Labour Code, which
grants civil servants a similar level of protection as in the case of the employees in the private

s
sector.”

The Act on the Execution of Work in the Public Interest for employees in the civil service
states in its Section 13 that if a natural person or legal entity notifies the employer of a violation
of an obligation or restriction by an employee pursuant to this Act, the employers shall be
obliged to find out whether the employee has violated the obligation or restriction, and to advise
such legal entity or natural person, within 30 days of the receipt of the notification, of both the
result and measure adopted. The employees in the civil service are also regulated by the Labour
Code.

In both cases, the definition of the wrongdoing is focused on the compliance with work
obligations or on the violation of the Criminal Code.

In the private sector, the Labour Code grants protection to every employee if he/she files a
complaint. Within the meaning of Section 13, Par. 3 of the Labour Code, the exercise of rights
and obligations arising from labour relationships must be in accordance with good faith. No one
may abuse these rights and obligations to the detriment of other participant of the labour
relationship or co-employees. No one can be persecuted or otherwise sanctioned at the

workplace in connection with the exercise of labour relationships for filing a complaint, action or
petition for the commencement of prosecution against another employee.

74
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within the organization

The Civil Service Act does not state the right of an employee explicitly but makes references to the numbers of sections in the Labour
Code which should be used proportionally. Such approach makes the reading and understanding of legal provisions more difficult for
the employees.
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This regulation is relatively austere and has no additional follow-up provisions ensuring the
exercise of this right of the employee, i.e. the mechanisms of his/her effective protection. The
method of implementation of the given legal provision may vary in the respective institutions.
Our survey has not acknowledged the effectiveness of the protection, since the public is not

aware of successful cases of protection of an employee in the court.

However, if the notification concerns behaviour meeting the elements of crime, then the
whistleblower shall be obliged to notify the law-enforcement authorities. Section 340 of the
Criminal Code states that a person who learns, in a trustworthy manner, that other person has
committed e.g. one of the crimes of corruption, and fails to immediately notify the law-
enforcement authority or police forces of such offence or crime, shall be sentenced to
imprisonment of up to three years

This provision may be regarded as the laying down of the general whistleblowing obligation in
the case of the criminal acts reaching a certain level of social danger as specified in the provision
in question, under the sanction of imprisonment of up to three years.

2. Scope of personnel coverage: How wide is the scope of personnel who is protected by
the whistleblowing legislation?

Protection defined by several legal regulations differs with regard to the public sector and private

sectofr.

The employees in the public sector are either covered by the State Service Act or by the Act on
Execution of Work in the Public Interest. Both - public servants as well as civil servants are
covered by the Act on Complaints. Public servants are also covered by Labour Code.

Within the meaning of the Act on Complaints, the filing of a complaint shall not become an
impulse or reason for the drawing of consequences causing any harm to the claimant. A
complaint means a notification by any natural person or legal entity.

There is a special regulation for civil servants within the meaning of the Civil Service Act and
Code of Ethics issued based on this Act. The Civil Service Act regulates the rights and
"* The Ministry of Labour, Social Affairs and Family of the SR states
that the termination of the Office for Civil Service has also meant the extinction of the Code of

obligations of civil servants.

Ethics of a Civil Servant, and there are no plans to issue a new one’’. However, the Act itself
contains many provisions speaking of the expected behaviour of a civil servant. It also contains
provisions enabling for disciplinary sanctions and investigation of a notification. However, it
does not guarantee efficient mechanisms of the whistleblower protection.

76 . S .. . . .. . .
These include e.g. the employees of ministries and other central state administration bodies, local state administration bodies, other

state administration bodies defined under special acts.
Reply of the Ministry of Labour, Social Affairs and Family of the SR, as of 27.5.2009
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Likewise, the Act on the Execution of Work in the Public Interest imposes an obligation on the
public administration employees, however, similarly to the Civil Service Act, it fails to guarantee
efficient protection of the whistleblower of illegitimate practices at the workplace. There is also a
special regulation for other groups of employees, e.g. the police, Attorney Generalship, judges
and the like — while the questions associated with the efficient protection are similar to those
concerning the types of public sector employees mentioned above.

Private sector employees are covered by the Labour Code which also leaves the organizational
autonomy to the employers when defining the whistleblower protection schemes.

Special notification obligations are imposed on the group of entities defined by law™ in
connection with the fight against legalization of income from criminal activities. The Act No.
297/2008 Coll. on the Prevention of Money Laundering and Terrorist Financing imposes the
obligation to notify of a suspicious business operation”.

3. Internal disclosure channels: To what extent is there an adequate internal disclosure
mechanism available?

The state administration only follows the procedures defined by law. This means, in particular
only the use of the legal institute of complaints according to the Civil Service Act, the handling
of which is the responsibility of the service office. On the other hand, nothing prevents a state
administration organization to introduce innovative elements for the implementation of
legislation into practice through its own administrative practice. Through our research, we have
identified three examples of implementation of a simple communication channel in the form of

78 T
a) credit institution;

b) financial institution;

c) Export-Import Bank of the Slovak Republic;

d) gambling operator;

e) postal service enterprise;

f) judicial executor;

2) administrator performing activities within bankruptcy proceedings, restructuring or discharge from debts proceedings according to
special regulation;

h) auditor, accountant, tax consultant;

i) legal entity or natural person authorized to mediate sale, rent and purchase of real-estate;

j) lawyer or notary, if he/she provides to the client a service concerning

1. the purchase and sale of real-estate or business shares in a business company;

2. administration or custody of financial means, securities or other property;

3. opening or administration of an account in a bank or branch of a foreign bank or securities account; or

4. establishment, operation or management of a business company, association of natural persons and legal entities, special purpose
association of property, or other legal entity

k) provider of the property administration services or services for business companies, unless being an obliged person pursuant to (h)
or (j),

1) legal entity or natural person authorized to perform the activity of an organizational and economic consultant, services of public
carriers and messengers or forwarding business;

m) legal entity or natural person authorized to operate an auction room, legal entity or natural person authorized to trade in works of
art, collector’s items, antiques, cultural monuments, cultural items, 31) precious metals or precious stones, legal entity or natural person
authorized to introduce to the market products of precious metals or precious stones, 32) or legal entity or natural person authorized
to operate a pawn shop;

n) legal entity or natural person authorized to mediate construction saving schemes;

0) other person, if specified by a special regulation.

79 .. . . . . . .
A suspicious business operation means, in particular a transaction which:

a) given its complexity, unusually large volume of resources or other characteristic evidently deviates from the usual framework or
nature of a certain type of a transaction or transaction of a certain client;

b) given its complexity, unusually large volume of resoutces or other characteristic has no apparent economic purpose or apparent
legal purpose, et sequentia
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a mailbox for notifications in three out of 27 examined institutions: at the Ministry of Finance of
the SR, Antimonopoly Office of the SR and Banska Bystrica regional self-government. Thus, the
given examples show that innovations in the area in question are possible even without legal
regulation; however, there are few of them within the Slovak public administration.

However, in addition to the communication channel, it is important to also monitor the way of
handling of the notifications received in this way, and it shall be said in this context, that although
the Ministry of Finance of the SR has an internal communication channel identified above,
however, it has no special personnel for the handling of notifications which are handled by the
factually competent employees and organizational units of the Ministry of Finance of the SR.
The existence of sufficient communication channels for the notification of illegitimate practices
at the workplace without professional and impartial capacity for their handling, and without
guaranteed protection of those who do not submit anonymous notifications, is of little added

value.

The sample of the examined large companies ensures the collection of notifications in particular
through external consultants — corporate ombudsmen. Another tools used are mailboxes, hot-

lines, and also special e-mail addresses.

The sample of the examined medium-size companies mostly has no code of ethics and the
collecting of employees’ notifications is carried out through anonymous mailboxes. A hot-line
will be probably put in place in one case in the near future.

4. External disclosure channels: To what extent there is an adequate external disclosure
mechanism to independent regulators?

There is no possibility of external disclosure channels in the public sector, with the exception of

the law-enforcement authorities.

On the other hand, the examined private companies make use of this method. The large
companies subject to the research use for the handling of notifications from their employees
external companies - consultants, lawyers, and the like. As mentioned during the interviews, the
reason for their implementation is in particular the higher trust of employees in the
confidentiality of their identity and the handling of the agenda outside the workplace.”’ Private
companies also have the possibility to use the services of audit companies focused on forensic
audit, which are used in particular by foreign companies in Slovakia.*'

5. Additional disclosure channel: To what extent does the external disclosure mechanism
include a disclosure to the media, MP or civil society organizations?

80
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Interview with Michal Dyttert, the Provident Financial company, 21.5.2009
Workshop on the Issue of Whistleblowing in the Slovak Republic, TT Slovakia, Bratislava 16.4.2009
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The possibility to approach the media or NGOs®* is not regulated by law or internal rules of any
organization. In spite of this fact, such possibility obviously exists. However, both on the part of
the public sector and private companies, such behaviour of their employee is not welcomed, and
just on the contrary, they exclude it through the obligation to keep confidentiality. Annual reports
of the private companies represent a certain disclosure element towards the public, while only
one of the examined private companies discloses the cases in the “whole group” annual report.

The Act No. 167/2008 Coll. on the Periodicals and News Agency Service and on the amendment
to certain acts (the Press Act) guarantees whistleblower protection.

A periodic press publisher and press agency shall be obliged to keep confidential the source of
information obtained for publication in the periodicals or in agency news and also the content of
such information, so that the identity of the source cannot be established, if the natural person
providing such information requests so, and so that the disclosure of content of the information
does not violate rights of third persons; they are obliged to handle written materials, printed
materials and other data media, in particular video recordings, audio recordings and audio-visual
recordings, based on which the identity of the natural person providing the information might be
established, so that the identity of the source of information cannot be disclosed. The media use
this protection of their sources of information and present cases the publication of which has

been initiated by internal employees.

The confidentiality obligation does not apply to a case when it is an obligation imposed by law to
prevent the committing of a crime.

6. Confidentiality: Does the whistleblowing legislation include provisions ensuring
confidentiality? If so, how stringent and effectively applied are confidentiality rules?

Within the meaning of the Act on Complaints, if the claimant has asked to keep his/her identity
confidential or if the confidentiality is in the interest of the proper handling of the complaint,
only a copy of the complaint stating nothing which would enable the identification of the
claimant shall be used during the investigation. Each party involved in the handling of the matter
and which knows the identity of the claimant shall be obliged to keep it confidential. If the
claimant has asked for keeping his/her identity confidential but the nature of the complaint does
not allow for the handling of the complaint without stating some of the personal data, the
claimant must be immediately notified thereof. At the same time, the claimant must be notified
that the handling of the complaint will only continue after she/he grants, within the specified
petiod, a written consent to the mentioning of certain required information concerning his/her

person.

Civil servants have no special protection of confidentiality pursuant to the Civil Service Act. The
submission and handling of notifications at the ministries is subject to the internal procedure
which brings several disadvantages, e.g. endangered confidentiality, notifications concerning

82 . . .
TI Slovakia operates ALAC — advisory centre for corruption cases
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supervisors are problematic, and the like. Thus, the current legal regulation for the handling of
complaints fails to guarantee impartial handling of anonymous cases/complaints and not even of
the cases where the whistleblower is known.

Public servants have also no special protection of confidentiality pursuant to the Act on the
Performance of Work in the Public Interest. Section 12 of the Act in question empowers the
employer to issue the work rules and thereby to regulate in more detail the confidentiality.

The examined private companies also accept anonymous disclosures and they also guarantee
confidentiality through a contact person for whistleblowers. Such person is an external consultant
bound not to provide identification data of the claimant if the claimant requests so. A private
sector employee in large, and sometimes also in medium-size, companies undergoes internal
trainings within the company. Also, the Code of Ethics mostly provides him/her with accurate
instructions as to where to submit a notification. Companies’ documents contain a sufficient
scope of rights for employees.

But on the other hand, there are cases of sanctions against employees, the confidentiality of a
notification is not always preserved, and the notification system sometimes plays only a formal

role®,

However, the fulfilment of this goal is very problematic in practice. Direct disclosure of the
person or disclosure through indications for identification in smaller companies may occur both
in the public and private sectors™.

7. Restrictions: To what extent do other legal provisions exist which prevent/restrict WB
in certain areas? (e.g. state secret act)

In this connection, we can mention the Civil Code which guarantees the protection of the
publicity of every natural person, and also grants rights to defence in the court. Also, the Act No.
428/2002 Coll. on the Personal Data Protection represents a certain testriction in connection
with the implementation of the whistleblowing schemes. These schemes are approved by the
Personal Data Protection Office of the SR. Another restriction is the business secret regulated in
Section 17 of the Commercial Code as follows: “A business secret consists of all facts of
business, production or technical nature related to the enterprise, which are of actual or at least
potential material or non-material value, are not normally available in the relevant business
environment, shall be kept confidential according to the entrepreneur’s will, and entrepreneur
ensures their confidentiality in an appropriate way.”

Protection of classified information is defined in several legal regulations: for example Act No.
215/2004 Coll. on the Protection of Classified Information, Sections 91 to 93a of the Act No.
483/2001 Coll. on Banks and on the amendment to certain acts, as amended, Section 40 of the
Act No. 566/1992 Coll. on the National Bank of Slovakia, as amended, Section 122 of the
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Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009
Workshop on the Issues of Whistleblowing in the Slovak Republic, T1 Slovakia, Bratislava 16.4.2009
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Criminal Code, Section 23 of the Act No. 511/1992 Coll. on Tax a Fees Administration and on
the Changes in the System of Territorial Financial Authorities, as amended.

Confidentiality obligation — provision of Section 81 (f) of the Labour Code according to which
an employee shall be obliged to “keep confidentiality” with regard to the facts he/she has learnt
during the performance of employment and which cannot be, in the interest of the employer,
disclosed to other persons.” Of course, there is no legal definition of ”the fact which may not be

disclosed to other persons in the interest of the employer”.

8. Protection against reprisal/retaliation: What is the scope of reprisals which the
whistleblower is protected against?

A legally defined protection only exists in the Labour Code, when no one can be persecuted or
otherwise sanctioned at the workplace in connection with the exercise of labour relationships for
filing a complaint, action or petition for the commencement of prosecution against another
employee. The Civil Service Act also contains a reference to the Labour Code, which grants civil
servants a similar level of protection as in the case of the employees in the private sector.”

There is no other form of protection. Employees use the assistance of the Slovak National
Centre for Human Rights and other non-governmental organizations. Also, there is a possibility
of free-of-charge legal assistance. However, this is conditioned by poor economic situation of

the claimant.

With regard to sanctions against employees, according to our research they do not take place
directly. Employees are either forced (mobbing, bossing) to leave the job or their employment is
terminated based on organizational reasons. Basically, the Labour Code does not create major
bartiers for an employer if he/she wants to dismiss an employee. Employees have the possibility
to address the court within the Anti-Discrimination Act. However, the implementation in
practice has been so far problematic.* The Labour Inspectorate supervises the adhering to the
rule of law within the meaning of Section 2 of the Act No. 125/2006 Coll.; after inspections in
such organization, it recommends the whistleblowers to exercise their rights in the court within
the meaning of the provision of Section 14 of the Labour Code.”’

The submission of a complaint within the meaning of the Act on Complaints shall not become

an impulse or reason for drawing consequences resulting in any harm to the claimant.

9. Offered remedies: How wide is the scope of offered remedies available to
whistleblower?

85 .. . . .. . .
The Civil Service Act does not state the right of an employee explicitly but makes references to the numbers of sections in the Labour

Code which should be used proportionally. Such approach makes the reading and understanding of legal provisions more difficult for
the employees.
86
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Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009
Reply of Ing. Kubica, The Labour Inspectorate in Zilina to an e-mail as of 23.4.2009
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The Civil Code defines the general liability for damage. Within the meaning of Section 420, Par. 1
of the Civil Code, every one is liable for the damage he/she caused by violating a legal obligation.
Employees both from the public and private sectors might seek such compensation. There is no
special regulation in connection with whistleblowing;

A remedy consists in particular in the form of the court decision on the nullity of the dismissal
of an employee, if the employee received it in connection with the disclosure of illegitimate
practices. In such case, the employee shall be also entitled to the compensation for the salary for
the period without employment.

There is no form of special compensation for the disclosure of illegitimate practices in the public
sector. The payment of such reward would also be problematic from the legal point of view,
unless the relevant legislation is changed at the same time.

Also, private companies offer no reward for such disclosures.

10.Right to refuse: To what extent does the whistleblowing legislation cover the right to
refuse participation in illegal activities?

The Civil Code excludes the binding nature of contracts if they were entered into contrary to the
legal order of the Slovak Republic. The right to refuse exists and it is not required to define it
specifically in the Codes of Ethics or other internal documents.

11. Legal liability: To what extent does the law impose legal liability for false of malicious
reporting?

Illegitimate accusation by a whistleblower can have civil or criminal consequences for him/her.
Civil protection of the victim of accusation:

In this connection, we can mention the Civil Code which guarantees the protection of the
publicity of every natural persons and also grants rights to defence in the court. A natural
person shall have the right to protect his/her personality, in particular life and health, civic
honout, and human dignity, and also privacy, his/her name and expression of petsonal nature. A
person who by an illegitimate intervention causes damage, shall be liable for such damage
pursuant to the provisions of this Act on Liability for Damage. This would allow the affected
persons to defend themselves.

Criminal protection of the victim of accusation:

Another sanction may be the prosecution within the meaning of Sections 345 and 346 of the
Criminal Code. False accusation: A person who falsely accuses another person from the
committing of a crime, with an intention to induce prosecution, shall be sentenced to
imprisonment of one to five years. False testimony and false oath: A person who as a witness
in the court proceedings or in the criminal proceedings or for the purposes of criminal
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proceedings abroad in front of a procurator or policeman or judge of an international body
recognized by the Slovak Republic provides false information concerning a circumstance with
significant influence on the decisions or who conceals such circumstance shall be sentenced to
imprisonment of one to five years.

A person who in the court proceedings or for the purposes of criminal proceedings abroad, after
taking an oath, provides false information concerning a circumstance with substantial influence
on the decision or conceals such circumstance, shall be sentenced to imprisonment of two to five

yeats.

12. Whistleblower participation: To what extent is the whistleblower able to participate in
the follow-up process to the disclosure?

In cases leading to an investigation by law-enforcement authorities, the WB gets to the position
of a witness. The Criminal Code allows for the confidentiality of a witness.

The Act on Complaints: Whistleblowers are notified of the results of the investigation. the
claimant is notified in writing of the result of the complaint investigation, if the measures to
remove the identified shortcomings and causes of their occurrence have been taken. There is no
written notification in the case of an oral complaint handled immediately after its submission. In
this connection, no further special rights of WB to participate in the follow-up process to the

disclosure arise.

13. Time scale: What are the limits on a time scale for whistle-blowing?

The disclosed illegitimate practices in most case also represent a crime or an offence, and
therefore, the relevant provisions of the Criminal Code or Misdemeanour Act are applied. The
statues of limitation of a crime depend on the specific merits of the case®™. An offence cannot be

tried if two years have elapsed from its commitment.

The Civil Code solves the question of the statues of limitation e.g. concerning the compensation
for damage which might be claimed by a whistleblower for recourse in connection with the
notification of illegitimate practices. There is no further special regulation which would regulate
the possibility to disclose an act which happened in the past.

14. Independent review: How comprehensive is the independent review system?

There is no independent review system for the disclosure of illegitimate practices. The WB has
access to the law-enforcement authorities, and also to other public authority bodies.

88 e . . . .
The length of the statues of limitation for prosecution represents in case of merits of crimes 5 to 30 years.

62



The Slovak Republic has the institute of the Ombudsman in place. The Ombudsman cannot
cancel or change a decision of any body. He/she can notify the relevant body that its decision or
acting is incorrect or in the case of non-acting. He/she performs the so-called soft law” within
which he/she ensures the exercise of his/her scope of powers by means of his/her authority
and by appealing to the relevant bodies. Since the establishment in 2002 until March 1, 2009, the
Ombudsman has handled a total of 15 632 notifications. The current closing rate of notifications
is 96.5% of the total amount of notifications.”

8 http: Www.vop.gov.sk V-COM-vam-moze-pomoct [accessed 28.05.2009]
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Key Results and Recommendations

The fact that there is no explicit special regulation of whistleblowing is not the biggest problem
within the issue of protection of whistleblowing of illegitimate practices at the workplace. The
guarantees brought by such regulation in other states can be also achieved by the modification of
the existing legislation, while a part of such guarantees is already contained in the existing
legislation.

The legal regulation relatively clearly speaks of the possibility, and in criminal cases also of the
obligation, to disclose illegitimate practices — also in the case of employees of public and private
sectors. However, this regulation does not pay sufficient attention to the WB protection
mechanisms during the disclosure of illegitimate practices, and it de facto creates space for
employers to ensure this right through internal rules of the organization. The Labour Code
provides protection for employees in the private sector and in civil service. However, the Civil
Service Act contains no such protective provision.

However, the attitude of employers to the assurance of efficient WB protection differs. Within
the sample of the state administration organization, we have not identified any innovations in the
area of effective WB protection schemes.

From the point of view of criminal law, it is an obligation of each citizen to notify for example
the crimes of corruption. Therefore, the notifications from whistleblowers must be at first
examined for the accomplishment of the merits for example of a crime of corruption. Further
investigation of the notification not being a crime may take place pursuant to the Labour Code,
the Civil Service Act, the Act on the Performance of Work in the Public Interest or the Act on
Complaints.

In the examined sample of private companies we have identified progress in the efforts to
implement effective protection schemes. The approach differs in the connection to the size of
the evaluated company, while it applies that large companies have the system of disclosure of
illegitimate practices laid down in detail in their Codes of Ethics, they perform trainings for
employees and have mechanisms for the implementation of such provisions in place. Medium-
size companies perform the disclosure of illegitimate practices through HR departments or
company management.

A more serious problem is the relatively high fragmentation of the legal regulation, and thus also
the unfamiliarity with the rights of the whistleblowers. It is relatively difficult for an employee to
find out which institution is competent to handle his/her notification concerning illegitimate
practices. Although the employee knows that he/she has to make such notification to the law-
enforcement agencies, only 7% of citizens would certainly do so”.

90 Perception of Corruption in Slovakia, Public Opinion Survey for the TI Slovakia, March 2006
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The fragmented legal regulation also allows for bureaucratic approach to the handling of
notifications and for their transfer to other authorities from the reasons of incompetence. For
example, the Office of the Government of the SR has transferred to other bodies, from the
reasons of incompetence, 125 out of 298 complaints in 2008.” This can result in a very long
period needed for the handling of a complaint and in associated de-motivation of the
whistleblower. Whistleblowing and handling of notifications at the ministries is subject to
internal procedure which brings several disadvantages, e.g. endangered confidentiality,
notifications concerning supervisors are problematic, and the like. Thus, the current legal
regulation of the handling of complaints fails to guarantee impartial handling of anonymous
cases/complaints ot cases where the WB is known.

A private sector employee, in large and sometimes also in medium-size companies, undergoes
internal company training. In most cases, the Code of Ethics also provides the employee with
exact instructions where to address the notification but on the other hand, sanctions against
employees occur, the confidentiality of the disclosure is not always maintained, and the disclosure
system sometimes plays only a formal role.”

Also the establishment of the facts of the crime “Non-notification of a Crime” is problematic
from the perspective of intentions of whistleblowing. The use of the whistleblowing scheme and
at the same time, non-filing of a complaint may result in the prosecution of the claimant for this
crime. The justness of this legal regulation is questionable.

Sanctions against employees are carried out through the permitted institutes of the Labour Code
concerning the termination of employment, e.g. the agreement on termination, dismissal based

on organizational reasons. In such cases, the judicial protection of the former employee is very
difficult.

Communication means, external or internal, are insufficient, with the exception of large
companies. Hot-lines operated by the public administration bodies are not publicized and are not
used very frequently.

Also, the WB gains no special protection of his/her intetests by filing such a disclosure.

The business secret is used relatively often in practice to cover illegitimate practices, for example
when the State cheaply sells state property to a private company the transaction price is not
disclosed. Although the legislation™ does not exclude this possibility, the political representation
accepts such provisions in the contracts with private companies.

Recommendations:

91 . . .. . .. . .
Information on the handling of petitions and complaints by the Office of the Government of the SR and state administration bodies

in 2008,
http://www.rokovania.sk/appl/matetial.nsf/0/8C808800B6IASDDDC12575B4004A54F0?OpenDocume
nt [accessed 15.05.2009]

Interview with Daniela Gemerska, Slovak National Centre for Human Rights, 22.5.2009

Act No. 211/2000 Coll. on the Free Access to Information, as amended.
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The existing provisions need to be improved significantly. This concerns in particular the
improving the degree of the whistleblower protection. The legal regulation in the Anti-
Discrimination Act might serve as a certain model. An employee is in an unequal position in
relation to the employer, since he/she loses lawsuits based on formal reasons. The dismissal is
formally correct, although it is evident that the reasons behind the dismissal have been different.

Further, we recommend the concentration of information on how to proceed for
whistleblowers at one location. A suitable way would be the unification of the legislative
regulation, but this goal is relatively difficult to achieve. Employees may get the information also
via the Internet, TV, trade unions, and the like. This information might also include the results of
lawsuits in the field of whistleblowing,

Development of the statistics allowing for the monitoring of notifications and their handling;
Also, a regulation for the statistics concerning lawsuits. The Ministry of Justice of the SR keeps
such statistics and thus, just an extension by several measurable data’ would suffice.

Strengthening of communication channels, in particular in the state administration.
Inevitably, the external communication channels which would at least bring higher trust among
the whistleblowers are missing. Such system may be provided for through the existing
institutions, e.g. the Ombudsman or on a contractual basis with private companies, consultants.

Financial motivation of whistleblowers to disclose illegitimate practices. For example a share
in the saved financial resources of the employer might serve as such motivation for
whistleblowers.

94 . . . . .. .
Date of the particular cases, including the section of the Labour Code, decision in that case, etc.
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Recommended draft principles for whistleblowing legislation

Whistleblowers can play an essential role in detecting fraud, mismanagement and corruption.

Their actions help to save lives, protect human rights and safeguard the rule of law. To protect

the public good, whistleblowers frequently take on high personal risks. They may face

victimisation or dismissal from the workplace, their employer may sue (or threaten to sue) them

for breach of confidentiality or libel, and they may be subject to criminal sanctions. In extreme

cases, they face physical danger.

The whistleblower’s right to speak up is
closely related to freedom of expression,
freedom of conscience and to the
principles of transparency and
accountability. It is increasingly
acknowledged that effective protection of
whistleblowers  against retaliation  will
facilitate disclosure and encourage open
and accountable workplaces. International
conventions”  commit the  signatory
countries to implementing appropriate
legislation and ever more governments,
companies and non-profit organisations
are willing to put related regulations in

place.
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These principles were developed by the Transparency
International Secretariat with the support of experts and
practitioners from around the world, namely:

® Canadians for Accountability

= Members of the secretariat of the Council of Europe's
Patliamentary Assembly (PACE) and the Council's Group
of States Against Corruption (GRECO)

= International Federation of Journalists (IF])

= Federal Accountability Initiative for Reform (Canada)

= Government Accountability Project (USA)

= Integrity Line (Switzerland)

= Representatives of the International Chamber of
Commerce (Anti-Corruption Commission)

= National Whistleblowers Center (USA)

® Open Democracy Advice Centre (South Africa)

= Project on Government Oversight (USA)

® Public Concern at Work (UK)

® Risk Communication Concepts (Germany)

® Whistleblower Network (Germany)

= TI chapters from Bulgaria, Czech Republic, Estonia,
Hungary, Ireland, Italy, Latvia, Lithuania, Romania and
Slovakia

The consultation took place in the context of the European

Commission co-funded project ”Blowing the whistle harder —

Enbancing W histleblower Protection in the Enropean Union’”. This is
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The principles take experience with existing whistleblowing legislation into account. They are
meant to be guiding principles which should be adapted to individual countries’ specific contexts
and existing legal frameworks. These principles are still under review and any contribution to

their further development is welcome.

Definition

1. Whistleblowing — the disclosure of information about a perceived wrongdoing in an

organisation, or the risk thereof, to individuals or entities believed to be able to effect action.

Guiding principles

2. Disclosure of information — whistleblowing legislation shall ensure and promote the disclosure

of information in order to avert and sanction harm.

3. Protection of the whistleblower — the law shall establish robust and comprehensive protection for

whistleblowers, securing their rights and ensuring a safe alternative to silence.

Scope of application

4. Broad subject matter — the law shall apply to disclosures covering wrongdoing including, but not
limited to, criminal offences, breaches of legal obligation, miscarriages of justice, danger to

health, safety or the environment, and the cover-up of any of these.

5. Broad coverage — the law shall apply to all those at risk of retribution, including both public and
private employees and those outside the traditional employee-employer relationship (e.g.
consultants, contractors, trainees, volunteers, temporary workers, former employees, job
seckers and others). For the purpose of protection, it shall also extend to attempted and
suspected whistleblowers, those providing supporting information, and any individuals

closely associated with the whistleblower.

6. Requirement of good faith limited to honest belief — the law shall apply to disclosures made in good
faith, limited to an honestly held belief that the information offered at the time of the
disclosure is true. The law shall stop short of protecting deliberately false disclosures,

allowing them to be handled through the normal labour, civil and criminal law mechanisms.

Disclosure procedures

7. Incentivise internal reporting — the law shall encourage the establishment and use of internal

whistleblowing systems, which are safe and easily accessible, ensure a thorough, timely and
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10.

11.

independent investigation of concerns and have adequate enforcement and follow-up

mechanisms. ”®

Ease of external reporting — at all times, the law shall provide for easy external disclosure,
including, among others, to regulatory bodies, legislators, professional media and civil society
organisations. If there is a differentiated scale of care in accessing these channels™, it shall

not be onerous and must provide a means for reporting on suspicion alone.

National security — where disclosure concerns matters of national security, additional
procedural safeguards for reporting may be adopted in order to maximise the opportunity for

successful internal follow-up and resolution, without unnecessary external exposure.

W histleblower participation — the law shall recognise the whistleblower as an active and critical
stakeholder to the complaint, informing him or her of any follow-up and outcomes of the

disclosure and providing a meaningful opportunity to input into the process.

Rewards systems — depending on the local context, it shall be considered whether to include
further mechanisms to encourage disclosure, such as a rewards system or a system based on

qui tam which empowers the whistleblower to follow up their allegations.'”

Protection

12.

13.

14.

15.

16.

Protection of identity — the law shall ensure that the identity of the whistleblower may not be

disclosed without the individual’s consent, and shall provide for anonymous disclosure.

Protection against retribution — the law shall protect the whistleblower against any disadvantage
suffered as a result of whistleblowing, This shall extend to all types of harm, including

dismissal, job sanctions, punitive transfers, harassment, loss of status and benefits, and the
like.

Reversed burden of proof — it shall be up to the employer to establish that any measures taken to
the detriment of a whistleblower were motivated by reasons other than the latter’s disclosure.

This onus may revert after a sufficient period of time has elapsed.

Waiver of liability — any disclosure made within the scope of the law shall enjoy immunity from
disciplinary proceedings and liability under criminal, civil and administrative laws, including

libel, slander laws and (official) secrets acts.

No sanctions for misguided reporting — the law shall protect any disclosure that is made in honest

€rrofz.

% For a guide to the establishment and operation of internal whistleblowing systems, see PAS Code of practice for whistleblowing arrangements, British
Standards Institute and Public Concern at Work, 2008.

9 For example, see Public Interest Disclosure Act (UK).
10 Under Qui Tam, a citizen can sue on behalf of the government. Such a provision is used in the US False Claims Act.
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17.

18.

Right to refuse — the law shall allow the whistleblower to decline participation in suspected

wrongdoing without any sanction or disadvantage as a result.

No circumvention — the law shall invalidate any private rule or agreement to the extent that it

obstructs the effects of whistleblower legislation.

Enforcement

19.

20.

21.

22.

W histleblower complaints authority — the law may create an independent body (or appoint an
existing one) to receive and investigate complaints of retaliation and/or improper
investigation. This may include the power to issue binding recommendations of first instance
and, where appropriate, to pass on the information to relevant prosecutorial and regulatory

authorities.

Genuine day in court — any whistleblower who believes he or she has suffered injury to his or

her rights shall be entitled to a fair hearing before an impartial forum with full right of
appeal.

Full range of remedies — the law shall provide for a full range of remedies with focus on
recovery of losses and making the complainant whole. Among others, this shall include
interim and injunctive relief, compensation for any pain and suffering incurred, compensation
for loss of past, present and future earnings and status, mediation and reasonable attorney
fees. The law shall also consider establishing a fund for compensation in cases of respondent

insolvency.

Penalty for retaliation and interference — any act of reprisal or interference with the whistleblower’s
disclosure shall itself be considered misconduct and be subject to discipline and personal

liability.

Legislative structure, operation and review

23.

24,

25.

Dedicated legislation — in order to ensure certainty, clarity and seamless application of the

tramework, stand-alone legislation is preferable to a piecemeal or a sectoral approach.

W histleblowing body — the law shall create or appoint a public body to provide general public
advice on all matters related to whistleblowing, to monitor and review periodically the
operation of the whistleblowing framework, and to promote public awareness-building
measures with a view to the full use of whistleblowing provisions and broader cultural

acceptance of such actions.

Publication of data — the law shall mandate public and private bodies of sufficient size to
publish disclosures (duly made anonymous) and to report on detriment, proceedings and

their outcomes, including compensation and recoveries, on a regular basis.
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26. Involvement of multiple actors — it is critical that the design and periodic review of any
whistleblowing legislation involves key stakeholders, including trades unions, business

associations and civil society organisations.

27. Protection of media sources — nothing in the law shall detract from journalists’ rights to protect

their sources, even in case of erroneous or bad faith disclosures.

Transparency International is the global civil society organisation leading the fight against corruption.
Through more than 90 chapters worldwide and an international secretariat in Berlin, Germany, T1I raises
awareness of the damaging effects of corruption and works with partners in government, business and
civil society to develop and implement effective measures to tackle it.

WW W.transparencsnorg

Contact:

Transparency International Secretariat
Anja Osterhaus
Alt Moabit 96, 10559 Betlin, Germany

Tel: 49-30-3438 20-722, Fax: 49-30-3470 3912

e-mail: aosterhaus@transparency.org
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